170 YEARS OF TEXAS CONTRACT LAW

http://www.orsinger.com/PDFFiles/170-Y ears-of-Texas-Contract-Law.pdf

RICHARD R. ORSINGER
richard@momnd.com
http://www.orsinger.com
McCurley, Orsinger, McCurley,
Nelson & Downing, L.L.P.
San Antonio Office:

1717 Tower Life Building
San Antonio, Texas 78205
(210) 225-5567
http://www.orsinger.com

and

Dallas Office:

5950 Sherry Lane, Suite 800
Dallas, Texas 75225
(214) 273-2400
http://www.momnd.com

State Bar of Texas
THE HISTORY OF
TEXAS SUPREME COURT JURISPRUDENCE
April 11, 2013
Austin

CHAPTER 9

©2013
Richard R. Orsinger
All Rights Reserved

[Endnotes are web-enabled]






CURRICULUM VITAE OF RICHARD R. ORSINGER

Education: Washington & Lee University, Lexington, Virginia (1968-70)
University of Texas (B.A., with Honors, 1972)
University of Texas School of Law (J.D., 1975)

Licensed: Texas Supreme Court (1975); U.S. District Court, Western District of Texas (1977-1992; 2000-present); U.S.
District Court, Southern District of Texas (1979); U.S. Court of Appeals, Fifth Circuit (1979); U.S. Supreme
Court (1981)

Certified: Board Certified by the Texas Board of Legal Specialization Family Law (1980), Civil Appellate Law (1987)
Organizations and Committees:

Chair, Family Law Section, State Bar of Texas (1999-2000)
Chair, Appellate Practice & Advocacy Section, State Bar of Texas (1996-97)
Chair, Continuing Legal Education Committee, State Bar of Texas (2000-02)
Vice-Chair, Continuing Legal Education Committee, State Bar of Texas (2002-03)
Member, Supreme Court Advisory Committee on Rules of Civil Procedure (1994-present);
Chair, Subcommittee on Rules 16-165a
M ember, Pattern Jury Charge Committee (Family Law), State Bar of Texas (1987-2000)
Supreme Court Liaison, Texas Judicial Committee on Information Technology (2001-present)
Tx. Bd. of Legal Specialization, Civil Appellate Law Advisory Commission (Member and Civil Appellate Law
Exam Committee (1990-2006; Chair 1991-1995); Family Law Advisory Commission (1987-1993)
M ember, Supreme Court Task Force on Jury Charges (1992-93)
Member, Supreme Court Advisory Committee on Child Support and Visitation Guidelines
(1989, 1991; Co-Chair 1992-93; Chair 1994-98)
Member, Board of Directors, Texas Legal Resource Center on Child Abuse & Neglect, Inc. (1991-93)
President, Texas Academy of Family Law Specialists (1990-91)
President, San Antonio Family Lawyers Association (1989-90)
Associate, American Board of Trial Advocates
Fellow, American Academy of Matrimonial Lawyers
Director, San Antonio Bar Association (1997-1998)
M ember, San Antonio, Dallas and Houston Bar Associations

Professional Activitiesand Honors:

One of Texas' Top Ten Lawyersin all fields, Texas Monthly Super Lawyers Survey (2010 - 3" Top Point Getter)

Listed as one of Texas' Top Ten Lawyersin all fields, Texas Monthly Super Lawyers Survey (2009)

Recipient of the Franklin Jones, Jr. CLE Article Award for Outstanding Achievement in CLE (2009)

Listed as Texas' Top Family Lawyer, Texas Lawyer’'s Go-To-Guide (2007)

Listed as one of Texas' Top 100 Lawyers, and Top 50 Lawyers in South Texas, Texas Monthly Super Lawyers Survey(2003-

2010)

Texas Academy of Family Law Specialists Sam Emison Award (2003)

State Bar of Texas Presidential Citation “for innovative leadership and relentless pursuit of excellence for continuing legal
education” (June, 2001)

State Bar of Texas Family Law Section’s Dan R. Price Award for outstanding contributions to family law (2001)

State Bar of Texas Gene Cavin Award for Excellence in Continuing Legal Education (1996)

State Bar of Texas Certificate of Merit, June 1995, June 1996, June 1997 & June 2004

Listed in the BEST LAWYERS IN AMERICA: Family Law (1987-2011); Appellate Law (2007-2011)

Continuing Legal Education and Administration:

Course Director, State Bar of Texas:

Practice Before the Supreme Court of Texas Course (2002 - 2005, 2007, 2009 & 2011)

Enron, The Legal Issues (Co-director, March, 2002) [Won national ACLEA Award]

Advanced Expert Witness Course (2001, 2002, 2003, 2004)

1999 Impact of the New Rules of Discovery

1998 Advanced Civil Appellate Practice Course

1991 Advanced Evidence and Discovery

Computer Workshop at Advanced Family Law (1990-94) and Advanced Civil Trial (1990-91) courses

1987 Advanced Family Law Course. Course Director, Texas Academy of Family Law SpecialistsFirst Annual Trial Institute, Las
V egas, Nevada (1987)

Books and Journal Articles:

—Editor-in-Chief of the State Bar of Texas' TEXAS SUPREME COURT PRACTICE MANUAL (2005)

—Chief Editor of the State Bar of Texas Family Law Section's EXPERT WITNESS MANUAL (Vols. Il & 111) (1999)

— Author of Vol. 6 of McDonald Texas Civil Practice, on Texas Civil Appellate Practice, published by Bancroft-W hitney Co.
(1992) (900 + pages)

—A Guideto ProceedingsUnder the Texas Parent Notification Statuteand Rules, SouTH TEXASLAwW REeVIEW (2000) (co-authored)



—Obligations of the Trial Lawyer Under Texas Law Toward the Client Relating to an Appeal, 41 SOUuTH TEXASLAw ReEVIEwW 111

(1999)

—Asserting Claims for Intentionally or Recklessly Causing Severe Emotional Distress, in Connection With a Divorce, 25 ST.
MARY's L.J. 1253 (1994), republished in the AMERICAN JOURNAL OF FAMILY LAw (Fall 1994) and Texas Family Law Service

NewsAlert (Oct. & Dec., 1994 and Feb., 1995)

— Chapter 21 on Business Interests in Bancroft-Whitney's TEXAS FAMILY LAwW SERVICE (Speer's 6th ed.)
—Characterization of Marital Property, 39 BAY. L. Rev. 909 (1988) (co-authored)
—Fitting a Round Peg Into A Square Hole: Section 3.63, Texas Family Code, and the Marriage That Crosses States Lines, 13 ST.

MARY'sL.J. 477 (1982)

SELECTED CLE SPEECHESAND ARTICLES

State Bar of Texas' [SBOT] Advanced Family Law Course: Intra and Inter Family
Transactions (1983); Handling the Appeal: Procedures and Pitfalls(1984); M ethods and
Tools of Discovery (1985); Characterization and Reimbursement (1986); Trusts and
Family Law (1986); The Family Law Case in the Appellate Court (1987); Post-Divorce
Division of Property (1988); Marital Agreements: Enforcement and Defense (1989);
M arital Liabilities (1990); Rules of Procedure (1991); Valuation Overview (1992);
Deposition Use in Trial: Cassette Tapes, Video, Audio, Reading and Editing (1993);
The Great Debate: Dividing Goodwill on Divorce (1994); Characterization (1995);
Ordinary Reimbursement and Creative Theories of Reimbursement (1996); Qualifying
and Rejecting Expert Witnesses (1997); New Developments in Civil Procedure and
Evidence (1998); The Expert Witness M anual (1999); Reimbursement in the 21% Century
(2000); Personal Goodwill vs. Commercial Goodwill: A Case Study (2000); W hat
Representing the Judge or Contributing to Her Campaign Can Mean to Y our Client:
Proposed New Disqualification and Recusal Rules (2001); Tax Workshop: The
Fundamentals (2001); Blue Sky or Book V alue? Complex Issuesin Business V aluation
(2001); Private Justice: Arbitration as an Alternative to the Courthouse (2002);
International & Cross Border Issues (2002); Premarital and M arital Agreements:
Representing the Non-M onied Spouse (2003); Those Other Texas Codes: Things the
Family Lawyer Needs to Know About Codifications Outside the Family Code (2004);
Pearls of Wisdom From Thirty Y ears of Practicing Family Law (2005); The Road Ahead:
Long-Term Financial Planning in Connection With Divorce (2006); A New Approach
to Distinguishing Enterprise Goodwill From Personal Goodwill (2007); The Law of
Interpreting Contracts: How to Draft Contractsto Avoid or Win Litigation (2008); Effect
of Choice of Entities: How Organizational Law, Accounting, and Tax Law for Entities
Affect M arital Property Law (2008); Practicing Family Law in a Depressed Economy,
Parts | & 1l (2009); Property Puzzles: 30 Characterization Rules, Explanations &
Examples (2009); Troubling | ssues of Characterization, Reimbursement, V aluation, and
Division Upon Divorce (2010); Separate & Community Property: 30 Rules With
Explanations & Examples (2010); The Role of Reasoning in Constructing a Persuasive
Argument (2011); Negotiating a Family Law Case (2012) New A ppellate Rulesfor CPS
Cases (2012)

UT School of Law: Trusts in Texas Law: What Are the Community Rights in
Separately Created Trusts? (1985); Partnerships and Family Law (1986); Proving Up
Separate and Community Property Claims Through Tracing (1987); Appealing Non-Jury
Cases in State Court (1991); The New (Proposed) Texas Rules of Appellate Procedure
(1995); The Effective Motion for Rehearing (1996); Intellectual Property (1997);
Preservation of Error Update (1997); TRAPs Under the New T.R.A.P. (1998); Judicial
Perspectives on Appellate Practice (2000)

SBOT'sAdvanced Evidence & Discovery Course: Successful M andamus Approaches
in Discovery (1988); M andamus (1989); Preservation of Privileges, Exemptions and
Objections (1990); Business and Public Records (1993); Grab Bag: Evidence &
Discovery (1993); Common Evidence Problems (1994); M anaging Documents--The
Technology (1996); Evidence Grab Bag (1997); Evidence Grab Bag (1998); M aking and
M eeting Objections (1998-99); Evidentiary I ssues Surrounding Expert Witnesses (1999);
Predicates and Objections (2000); Predicates and Objections (2001); Building Blocks
of Evidence (2002); Strategies in Making a Daubert Attack (2002); Predicates and
Objections (2002); Building Blocks of Evidence (2003); Predicates & Objections (High
Tech Emphasis) (2003); Court-Imposed Sanctions in Texas (2012)

SBOT's Advanced Civil Appellate Practice Course: Handling the Appeal from a
Bench Trial in a Civil Case (1989); Appeal of Non-Jury Trials (1990); Successful
Challenges to L egal/Factual Sufficiency (1991); In the Sup. Ct.: Reversing the Court of
Appeals (1992); Brief Writing: Creatively Crafting for the Reader (1993); Interlocutory
and Accelerated Appeals (1994); Non-Jury Appeals (1995); Technology and the
Courtroom of the Future (1996); Are Non-Jury Trials Ever "Appealing"? (1998);
Enforcing the Judgment, Including W hile on Appeal (1998); Judges vs. Juries: A Debate
(2000); Appellate Squares (2000); Texas Supreme Court Trends (2002); New Appellate
Rules and New Trial Rules (2003); Supreme Court Trends (2004); Recent
Developments in the Daubert Swamp (2005); Hot Topics in Litigation:
Restitution/U njust Enrichment (2006); The Law of Interpreting Contracts (2007); Judicial
Review of Arbitration Rulings: Problems and Possible Alternatives (2008); The Role of
Reasoning and Persuasion in the Legal Process (2010); Sanctions on Review! (Appeal
and M andamus) (2012)

VariousCLE Providers: SBOT Advanced Civil Trial Course: Judgment Enforcement,
Turnover and Contempt (1990-1991), Offering and Excluding Evidence (1995), New
Appellate Rules (1997), The Communications Revolution: Portability, The Internet and
the Practice of Law (1998), Daubert With Emphasis on Commercial Litigation,
Damages, and the NonScientific Expert (2000), Rules/Legislation Preview (State
Perspective) (2002); College of Advanced Judicial Studies: Evidentiary Issues (2001);
El Paso Family Law Bar Ass'n: Foreign Law and Foreign Evidence (2001); American
Institute of Certified Public Accounts: Admissibility of Lay and Expert Testimony;
General Acceptance Versus Daubert (2002); Texas and Louisiana Associations of
Defense Counsel: Use of Fact Witnesses, Lay Opinion, and Expert Testimony; W hen
and How to Raise aDaubert Challenge (2002); SBOT In-House Counsel Course: M arital
Property Rights in Corporate Benefits for High-Level Employees (2002); SBOT 19"
Annual Litigation Update Institute: Distinguishing Fact Testimony, Lay Opinion &
Expert Testimony; Raising a Daubert Challenge (2003); State Bar College Spring
Training: Current Events in Family Law (2003); SBOT Practice Before the Supreme
Court: Texas Supreme Court Trends (2003); SBOT 26" Annual Advanced Civil Trial:
Distinguishing Fact Testimony, Lay Opinion & Expert Testimony; Challenging
Qualifications, Reliability, and Underlying Data (2003); SBOT New Frontiersin M arital
Property: Busting Trusts Upon Divorce (2003); American Academy of Psychiatry and

the Law: Daubert, Kumho Tire and the Forensic Child Expert (2003); AICPA-AAML
National Conference on Divorce: Cutting Edge Issues—New Alimony Theories;
M easuring Personal Goodwill (2006); New Frontiers® - Distinguishing Enterprise
Goodwill from Personal Goodwill; Judicial Conference (2006); SBOT New Frontiersin
M arital Property Law: Tracing, Reimbursement and Economic Contribution Claims In
Brokerage Accounts (2007); SBOT In-House Counsel Course: When an Officer
Divorces: How a Company can be Affected by an Officer’'s Divorce (2009); SBOT
Handling Y our First Civil Appeal The Role of Reasoning and Persuasion in Appeals
(2011-2012); New Frontiersin M arital Property Law: A New Approach to Determining
Enterprise and Personal Goodwill Upon Divorce (2011); AICPA-AAML National
Conference on Divorce: Business V aluation Upon Divorce: How Theory and Practice
Can Lead to Problems In Court & Goodwill Upon Divorce: Distinguishing Between
Intangible Assets, Enterprise Goodwill, and Personal Goodwill (2012)

Continuing Legal Education Webinars: Troubling Issues of Characterization,
Reimbur sement, Valuation, and Division Upon Divorce; TexasBar CLE, Live W ebcast,
April 20, 2012, MCLE No. 901244559 (2012)



Table of Contents

. INTRODUGCTION.. . .ttt e e e e e e e e e e e e e e e e e e e -1-
1. INTELLECTUALIZING CONTRACT LAW ... oo e e -1-
A, CATEGORIZATION.. e e e e e -1-

B. ANALOGICAL, INDUCTIVE, AND DEDUCTIVEREASONING.. . . ... -2-

1. Anaogical REaSONING.. . . ..ottt e -2-

2. INdUCIVE REASONING.. . . . . oot -2-

3. Deductive Reasoning.. ... ... ...ttt -3-

C. DANGEROUSFALLACIESIN REASONING.. . ... e -3-

1. TheDanger of Faulty Analogy (Analogical Reasoning).. . ..........cooiiieiiienean... -3-

2. The Danger of Hasty Generalization (Inductive Reasoning).. .. ............ ... ... ... .... -3-

D.  PARADIGM SHIFT S, o e -3

1. Paradigm Shiftsin Contract Law.. . . ... -4-

2. The Shift From Types of Claimsto Typesof Remedies... . ......... ... ... ... ... -5-

3. The Shift From Goods to Servicesto Information.. ... ........... i, -5

4. Contract Rights Have BeCOme Property... . . .. ..ot e e e -5-

1. THEDEVELOPMENT OF THE COMMON LAW.. . .. e -6-
A, ANGLO-SAXON BRITAIN.. . oot e e e e e e -6-

B. AFTERTHENORMAN CONQUEST ... . ... e e e -6-

G, HENRY e o -6-

D. THEYEAR BOOKS .. . . .t e e e e e -7-

E. THE GREAT LEGAL COMMENTARIESON ENGLISHLAW.. ... ... -7-

IV. THEOLD ENGLISH WRIT SYSTEM ... ... e -7-
V. THEOLD COMMON LAW FORMS OF ACTION... . .ttt e e e e -8-
A DEBT o -8-

B, COVENANT e -9-

G, TRESPASS.. . o -9-

D, DECEIT ..ot -10-

E. TRESPASS ON THE CASE.. . .. o e -10-

Fo ASSUM PSI T . o -10-

G. THEDEMISEOF THEFORMSOF ACTION.. . ...t e -11-

H. THETEXASEXPERIENCE.. . .. .. e -11-

VI. THE ROOTS OF TEXASLAW: SPANISH, MEXICAN, LOUISIANAN, AND COMMON LAW...... -11-
A, SIETE PARTIDAS . o e e -12-

B. THENOVISIMA RECOPILACION... . ..ottt e e e e e -12-

C. THEFEBRERO NOVISIMO.. . . it -12-

D. THE 1827 CONSTITUTION OF COAHUILA AND TEXAS... ... e -13-

E. INTRODUCING THE COMMON LAW TO TEXAS.. . . .ot -13-

F. THE COMBINING OF LAW AND EQUITY COURTS.. . ... i -15-

VIl. LACK OF REFERENCE SOURCESIN EARLY TEXAS... .. e -15-
VI, LEARNING THE LAW .. e e e e -16-
IX. EARLY TEXASSUPREME COURT JUSTICES.. . . ... e -17-
A. SUCCESSIVE SUPREME COURTS.. . . ..o e e -17-

B. THEEARLY TERMSOF COURT .. ...ttt e e e e -17-

C. JUSTICES OF THE SUPREME COURT OF THE REPUBLICOF TEXAS.. .................. -17-

L RUSK .. oo -17-

2. Hemphill.. . -18-

e S OUITY s ettt e e e -18-

4. HULCHhINSON.. . .. e -18-

ST /o -19-

6.  Baylor.. .. -19-

T LIPSCOMD... . ot e -19-



X.

XI.

XII.

8. WIEHIE .. . . o

9 INtErEStiNg ATtiCIES.. . . o e e

D. PRE-CIVIL WAR STATEHOOD.. . . ...t e e e
L. RODEITS. ..

E. CIVILWARPERIOD.. . . ... e e e
L. MOOT .. oottt e e

F. RECONSTRUCTION.. . ..ottt e e e e e s
L. COKE.. oo

2. W o

B MO o

A LiNASAY.. . o e

B HaMION.. . .

B.  LaliMEr.. o oo

T CAAWENL.. .

8. BVANS... i

0. WaAKET ... o oo

10, OgUEN.. . e

11, MCAAOO. . . .ottt e
IMPORTANT WRITINGSON CONTRACT LAW ... ..ot e e i
A, CONTINENT AL LAW ... . e e e e e s
B. ENGLISH TREATISESON CONTRACT LAW. ... ..o e e e e
1. BlaCKStONe.. . . .o oo

A Elementsof aCONtraCt.. . . ... .o o e

b.  What Constitutes Agreement?.. . ... ... . e

C.  CONSIEIAtiON.. . . . vttt e e e e e e e

d. TheThing Agreed Upon... . ... ..ottt e

Other Contract PrinCiples... . .. ... e

2. Chltty ........................................................................

3. BEN AN . . e

4. POIOCK.. .ot

B, Maitland.. . ...

B, ANSON.. . e

C. AMERICAN TREATISESON CONTRACT LAW. .. . oot
L. KN ot e e
o

B PaAISONS.. . e

4. Other 19" Century WIHErS.. . ..ottt e e e et e e et

B Langdell.. ..

B.  HOIMES.. . oo

T POUNG.. . e

8. B0t . . oo

0. W SON.. . .t e

0. COrhin.. . .

10, Llewellyn.. e

12, FUIIEN.. . o

13, GIHMOrE.. . . .o

4. FarnSWON.. .o e

A, POSNES .. . ot e

16, PErilO.. e

D. TEXASTREATISESON CONTRACT LAW.. .. e e
L SIMPKINS.. e

2. HIldebrand... . . ...

B ANAEISON.. . . e

4. KIANMET .. .o

B WS S TEXaS PraCtiCe SariBS.. . . vttt e e e e e e
FEDERAL COMMON LAV ... . ot e e e e e e s
UNIFORM LAWS, RESTATEMENTSAND TREATIES... .. .. e
A. UNIFORM LAWSPERTAINING TO CONTRACTS... . .t e e
B. RESTATEMENTSOF THE LAW OF CONTRACTS.. ...ttt e e

C. THEUNIFORM SALESACT (1906)

-19-
-19-
-19-
-19-
-20-
-20-
-20-
-20-
-21-
-21-
-21-
-21-
-21-
-22-
-22-
-22-
-22-
-22-

-22-
-23-
-23-
-23-
-23-
-23-
-23-
-24-
-24-
-24-
-24-
-25-
-25-
-25-
-26-
-26-
-26-
-26-
-27-
-27-
-28-
-28-
-28-
-29-
-29-
-30-
-31-
-31-
-31-
-31-
-32-
-32-
-32-
-32-
-32-
-32-
-32-

-33-

-33-
-33-
-34-
-34-



D. THERESTATEMENT (FIRST) OF THE LAW OF CONTRACTS(1932).. .. ......ccovivnnnn.
E. THEUNIFORM COMMERCIAL CODE (1952)... . ..ottt e
1. Theldeaof CreatingaUniformCode... . .. ... i e

2. TheCreationof theCode.. . . ... . e

3. Lega Redism'sAffectontheU.C.C....... ... i e

4. Texas Adoption of the U.C.C.. .. ... .. e

5. Uniform Commercial Code Amendments... . ... .. ..ottt e

6. Texas Adoption of AmendmentstotheU.C.C.. ... ... ... .. ...

F. THERESTATEMENT (SECOND) OF THE LAW OF CONTRACTS (1981)... .. ..............
G. THE U.N. CONVENTION ON INTERNATIONAL SALE OF GOODS (1980).. ...............
X1, CONSTITUTIONAL PROTECTION OF CONTRACTS.. ... e
A. THEU.S. CONSTITUTION'SPROTECTION OF CONTRACTS... .. ...
1. TheNorthwest Ordinance Of 1787.. . . ... .. o e e e

2. TheConstitutional ConVeNtioN... .. ... ...ttt et

a. Prohibitiononthe Federal Congress.. . ...t

b. Prohibitionson State Legislatures.. . ... ...

c. TheFina Draft of the Constitution.. . ............. . . i

3. Duringthe Ratification ProCess.. .. ... ..t

4. Restraintson Congressvs. Restraintson States.. .. ...

B, U.S CoUrt DECISIONS... . .\ oottt e e e e e e e e e

a  Early Contract Clause Cases.. . ..ot ottt it e et e e e

Fletcher v. PecK.. . ... o

New Jersey V. WilSoNn.. .. ...

Sturgesv. Crowninshield... . .. ... ...

The Dartmouth College Case... . . .. .ot

Ogaden V. SAUNAENS.. . . .. ot
TheCharlesRiver Bridge Case.. . . .. .. oot e

D, EMINent DOMain... . .. ..o

C. TheExerciseof Police Power.. ... ... .. e

d.  Altering Remedies.. . .. ... .

6. TheEbb and Flow of Contract Clause DeCiSIONS... . .. .. ..ottt

7.  Substantive Due Processas aRestraint onthe States... . ........... ... o i

8. Contractswiththe Federal Government.. . . ... . . . i

9. Federal Preemplion.. . . .. ... e

10. Further Reading... . . ..o oo e

B. THETEXASCONSTITUTION'SCONTRACT CLAUSES... ... ..
1. Impairingthe Obligation of Contracts.. . ....... ... it e

2. REr0aCtiVE LaWs... . ..o e

3.  Remediesfor Breach of Contract CanBeChanged.. .. ......... .. ... . ..

4. Statute Of Frauds.. . . ... ..o

5. Rurther reading.. . ... ...
XIV.  WHAT IS A CONT RA CT 2 ottt e e e e e e e e
A. VARIOUS DEFINITIONS.. . .ot e e e e e
POWE L. .
BlaCKStONE.. . . . oot e

N PO EON.. . . o
BSOS .. . .
Sturges V. CrowninSNiEld... . ... ..o
Wil S ON.. . e

GO DN, .
Restatement (First).. . ..o
Restatement SECONM... . . . ... oo

T EXAS GBS . oottt it e e e e

B. [ISSUESRAISED BY THESEDEFINITIONS.. . . ... o e
O 5o 0 o |

2. Thingvs. REAioNSNiP.. .. ..o

3. CIICUIA .. . et

4.  Confusing the Existence of a Contract with Its Enforceability............................

5. Not All Contract Rights and Obligations are Specified by the Parties... . ..................

6. Third Partiesand ASSIgNeES.. . . . oottt



A.
B.

Tom

XVI.

XVII

XV. PRINCIPLES OF CONTRACT FORMATION.. . ..\ttt
THE SUBJECTIVE VIEW OF CONTRACT FORMATION.. . ...
THE OBJECTIVE VIEW OF CONTRACT FORMATION... . ..o
1. Holmes's Objective View of Offer and Acceptance... .. ...,
2. Williston's Objective View of Contract Formation.. .. ......... ... ... ... ..
3. Restatement (First).. . ...
4. Restatement (Second).. . . ... oot
OFFER AND ACCEPTANCE.. . .. ot e
1. What Constitutes an Offer?. . . ... ...
2. Interpretingthe Offer.. . ... ..
3. How Longisthe Offer Effective?. . . ... ... e
4.  What Constitutes AN ACCEPLANCE?.. . . . . .ottt e e
5. Seriesof COMMUNICELIONS.. . . . ..ottt ettt et et et e e e e e et
6. TheAcceptance Must be Communicated.. . . ...
7.  Whenthe Acceptance VariesFromthe Offer... . .. ... ... . o i
8. TheBattleof the FOrms.. .. ... ...
9. Revokingthe Offer.. .. ... . .
THE ROLE OF CONSIDERATION. .. . o oottt et et e e e et e e e e e e
1. Consideration is Required for an Agreement to be Enforceable.. ........................
2. How Did This Requirement AriSe?. . . ..ot
3. WhatisConsideration?. . ... ...
4. Benefit/DErIMeNt.. . ... o e
5. Adequacy of Consideralion?. . . ... ...
6. Mutual PromiSES.. . . ..o
7. Recitalsof CONSIAEration.. . . ... ...t
8. Pleading ConSideration.. . . .. . ..ot
9. Proof of CONSIAEration.. . . .. ...ttt e e
10. Presumption of Consideration... . . ... ...ttt
11. Lack of Consideration asaDefensetoaContract Claim... . ............ ... ..o un....
12. Failure of Consideration asaDefensetoaContract Claim.. . ................. ... .......
13. Reliance as a Substitute for Consideration.. . . .. ...t
14. Legislative Modifications of the Requirement of Consideration.. .. ......................
MUTUALITY OF ENGAGEMENT ... . .o e
1.  Mutuadity of Engagement Under TexaSLaw.. .. ... .ottt i e
2. OPHIONS.. . ottt e e
3. Unilateral and Bilateral CONtracts... . . .. ..ot
4. IsMutuality Just Consideration in DiSgUISE?. . ... ..ottt e
SPE I G T Y e e
EXECUTORY CONTRACT S.. i e e e e e e
CONTRACT FORMATION UNDER THE NAPOLEONICCODE.. ...,

DEFINING THE AGREEMENT .. . ... e
1.  Fully Integrated, Partially Integrated, and Unintegrated Agreements.. ....................
2. Multiple Contemporaneous DOCUMENTS.. . . . ..ottt e et e
3. TheParol Evidence RUIE... . .. ... .

a  TheEnglishRUIE. ... ...
b. TheRuUleiNTEeXaSCaseLaW.. . . ...ttt
C. TheDeed-assMortgage EXCEpLion.. . . .. ... i
d. Parol Evidence Admissibleto ExplainLanguage.. ............. ... ... .. ...
e.  Proof of Fraud or Mistake Not Barred.. . . ...t
f.  Parol Evidence of Transfer to Wife's Separate Estate Not Barred.. ..................
0 UndertheU.C.C. ... ..
h.  Consistent Prior and Contemporaneous Agreements Are Not Excluded... .............
i. Subsequent AgreementsAreNot Excluded............ ... ... ...
j. Criticismsof the Parol EvidenceRule.. .. ... ... ... ... . i

CONTRACT INTERPRETATION. . . . ottt ettt et e e e e e e
THE SUBJECTIVE VIEW OF CONTRACT INTERPRETATION.. .. ... ...
THE OBJECTIVE VIEW OF CONTRACT INTERPRETATION.. ...... ...t
AMBIGUITY e e
CONTRACT INTERPRETATION UNDER THE RESTATEMENTSAND THEU.CC.. ........
TEXAS APPROACH TO CONTRACT INTERPRETATION... . . ..ot
SPECIFIC RULESFOR INTERPRETING CONTRACTS.. ... .o

mTmoOw>’

-iv-



XVIII.

mmoow>

CrRETIOE

M.
N.

XIX.

CoNoTARWNE

Four Corners Rule..
Clear Mistakes... . .
Scrivener's Error.. .
Contractual Definiti

L0

PlanMeaning RUIE... . .. ...
Construe Contract asaWHhOIe... . .. ...
Don't Render Clauses Meaningless.. .. ... oottt e et
In the Event of Internal Conflict, Consider the Principal Object.. . .......................
Noscitur a Sociis (Take Words in Their Immediate Context).. ..........................
Expressio Unius Est EXCIUSIO AItEriUS.. . . ... oot e

Ejusden Generis.. .

Specific Terms Prevail Over General Terms.. ... ...t
Earlier Terms Prevail Over Later Terms (ExceptinWills).. ......... ... ... . ..
Handwritten Over Typed and Typed Over Preprinted.. . ............ .. .. ...
Words Prevail Over Numbersor Symbols.. .. ... o e

Captions.. .......

"Notwithstanding Anything Else” Clause... . . ...t e

Utilitarian Standpoi

Nl e

Construction Must Be"Reasonable.. . . ...
USE RUIES Of GramImMar.. . . . . oottt et e e e e e e e e e e e e e e e
TheRuleof the Last ANtECEAENE.. . ... .ot e e e e e e e e
The Rule of Nearest-Reasonable-Referent.. . . ... .o oo e e
QUAIfIErS Of @SS, . .ot e e e

Exceptions... . .. ..
Contra Proferentem

(Construe Against the Drafter)... ... ...

Surrounding CirCUMSIANCES.. . . . .ottt et et et e e e e et

Custom.. ........

CoUrse Of CONAUCE.. . ...ttt e e e e e e e

Thingsto Avoid.. .

PoO o

Don't Render Clauses Meaningless.. .. ... ..ottt
Validity Preferred Over Invalidity.. . ... ...
AVOId Hlegality... . . oo
AVOId FOrfaITUNES.. . . .o
AVOId CoNditioNns.. . ... oo

INCOMPLETE CONTRACT .. . ottt e e e e e e e e e e e
Failure to Specify Timefor Performance.. .. ... ... . i
Fallureto Specify Price... . ... .o o
Failureto Specify Quantity... .. ... ... i
INADEQUATE CONSIDERATION.. ..ottt et e et e e e e
FAILURE OF CONSIDERATION. . . . oottt et e et et e e e e e e e
THE STATUTE OF FRAUDS.. . . .o e
USURIOUS CONTRA CT Q... ittt et e e e e e e e e e
UNCONSCIONABLE CONTRACT S.. . .ottt
ILLEGAL CONTRA CT .. ittt e e e e e e e e e e i
Illegal Contracts Not Enforceable... . ... .. . e

1
2.
3.

1
2.
3.

When Performance
Estoppel to Assert |

Becomeslllegal... . ... o
llegality asaDefense... ... ...

GAMBLING CONT RA CT S . o e e e e e e e s
CONTRACTSTHAT VIOLATE PUBLICPOLICY ... . oo e

CAVEAT EMPTOR.. . ...

XX, THELAW OF WARRANTIES.. . . oo e e
A. THEROOTS OF WARRANTY LAW ... s
PARTICULARWARRANTIES.. . . .o e e

B.

1.

Express Warranties

-64-
-64-
-64-
-64-
-64-
-64-
-65-
-65-
-65-
-65-
-65-
-65-
-66-
-66-
-66-
-66-
-66-
-66-
-66-
-66-
-66-
-66-
-66-
-67-
-67-
-67-
-67-
-67-
-67-
-67-
-67-
-67-
-68-
-68-

-68-
-68-
-60-
-60-
-60-
-60-
-60-
-60-
-70-
-70-
-70-
-70-
-70-
-71-
-71-
-72-
-72-
-72-
-72-
-72-
-72-

-73-

-75-
-75-
-75-
-76-



a.  Express Warranty by Affirmationor Promise.. ............ ... ... .. -76-
b. ExpressWarranty by Description... . . ... -76-
c.  Warranty Mixed With DesCriptions.. . . . .. ... ..ot e -76-
d. ExpressWarranty Regarding Samples... . ... -76-
e.  Warrantiesof Future Performance... . ... -76-
2. Implied Warranties.. . . ... ..o -76-
a.  Implied Warranty of Titleand Quiet Possession.. . ......... ... ... ... -76-
b. Implied Warranty That Goods Delivered Match Goods Ordered.. ................... -77-
c. Implied Warranty that Samples are Representative... ............ ... ... ... oo, -77-
d. Implied Warranty of Merchantability... . ....... ... ... . ... . . i i -77-
e. Implied Warranty of Fitnessfor aParticular Purpose.. . ........... ... .. ... -77-
f.  Implied Warranty of Habitability and Good and Workmanlike Construction of New Houses.
........................................................................ -77-
g. Implied Warranty of Good Workmanship in Repairs to Personal Property.............. -77-
h.  Implied Warranty of Fitnessfor Foodand Drink... ............ ... ... ... ... ..... -78-
C. WARRANTIESUNDER THE UNIFORM SALESACT OF 1906... . ... vviiiie i eiaaean -78-
D. WARRANTIESUNDER THE UNIFORM COMMERCIAL CODEOF1962.. ................. -78-
B, IS, o -78-
F.  DISCLAIMERS OF WARRANTIES.. . . ..ot e e -78-
G. REMEDIESFOR BREACH OF WARRANTY ... oot -78-
1. Election of ResCiSSION Or DAmMages... . . .« oottt e e e -79-
2. Damagesfor Breach of Warranty.. . . ... . i e -79-
3. AttorneysFeesfor Breach of Warranty.. . ... i -79-
H. WARRANTIESAND COVENANTSFORREAL PROPERTY ... oiiii i -79-
XXI. DUTY OF GOOD FAITH AND FAIRDEALING... . ..o e -80-
XXII. SURETY AGREEMENT S.. . .o e e e e e e e e -80-
XX BREACH OF CONTRA CT ... ottt ettt e et e e e e e e e e e e e e e e -81-
A. MATERIAL BREACH.. . . . e e e e e e -81-
B. PARTIAL PERFORMANCE.. . . .. e e -81-
C. CONDITIONSTO PERFORMANCE.. . . ..ttt e -81-
D. DISCHARGE OF OTHER PARTY’'SDUTIESUNDER THE CONTRACT.................... -81-
E. STRICT LIABILITY FORCOMMON CARRIERS... ... ... e -82-
XXIV. DEFENSESTO CONTRACT CLAIMS. .. . oo e e e -82-
A. DEFENSESTHAT AREALLOWED.. . ... e e e e -82-
1. Impossibility of Performance.. . . ... e -82-
2. Later Changein Law... . ..ot e -82-
3. Performance Conditioned on Acts of Other Contracting Party.. ......................... -82-
B. DEFENSESTHAT AREDISALLOWED.. . . ... e e -82-
1. Reianceon Third Parties.. . .. ... e -82-
XXV. RESCISSION OF THE CONTRA CT .. . o ittt e e e e e e e e -83-
A. HARDSHIPIN PERFORMANCE.. . . .. e e -83-
B. FRAUD INTHEINDUCEMENT ... . ... e e e e -83-
C. DURESSAT THETIMEOF CONTRACTING... . ...ttt -84-
D. INCAPACITY AT THETIME OF CONTRACTING.. .. ..ot -84-
R O o N = -84-
2. Mental Infirmity.. . ... o e -85-
3. Disability During COVEItUre.. . . . ...t et -85-
E. EXPLOITING WEAKNESS... . .. e e -85-
F.o MUTUAL MISTAKE.. . e e e e e -86-
G. RESCISSION FORMATERIAL BREACH.. . . ... e -86-
H. RESTORING THE PARTIESTO THE PRE-CONTRACT STATE.. .. ...t -86-
XXVI. REFORMATION OF THE CONTRACT .. . . oottt ettt e e e e e e e -86-
XXVIl. REMEDIESFORBREACH OF CONTRACT ... . .ottt et e -86-
A. PROFESSOR FULLER'STHREE INTEREST ANALYSIS... ... .o -86-
B. RECOVERY OF EXPECTANCY DAMAGES.. . . ... e -87-
1. Genera and Special Damages... . - . . oo ottt e e -87-



2. Direct and Consequential Damages.. . . .. ..ottt e -87-

C. RECOVERY OF RELIANCE DAMAGES.. ... e -88-

D. RESTITUTION ASRECOVERY ... ...ttt e e e e e -88-

E. RECOVERY ON UNILATERAL CONTRACTS.. ... e -88-

F. NORECOVERY OF EXEMPLARY DAMAGES... . .. .. -89-

G. RECOVERY ON APPORTIONABLE CONTRACTS... . .ottt -89-

H. STIPULATED DAMAGES.. ... e e e -90-

. NOMINAL DAMAGES.. . . . e e e e -91-

J. SPECIAL MEASURES OF DAMAGES.. . ... o e -91-

1. Breachof Covenant or Warranty of Title... ... ... it -91-

2. Falureto Deliver ChattelS.. . ... ..o -92-

. SPECIFIC PERFORMANCE.. . . . e e e -92-

L. ATTORNEY SFEES. .. . e e e e -92-
XXVI. PROMISSORY ESTOPPEL.. . ..o e e e -93-
XXIX. DISTINGUISHING TORT FROM CONTRACT CLAIMS... ..o -94-
A. FRAUD INTHEINDUCEMENT ... . .ot e e e e e e e -94-

B. TORT CLAIMSARISING OUT OF CONTRACTUAL RELATIONSHIPS.. . ................. -94-

C. CONTRACTUAL PRIVITY ASA RESTRAINTONLIABILITY .o oo -95-

D. DAMAGESIN TORT VERSUSDAMAGESIN CONTRACT .. .. it -96-

1. Mental AngUish Damages... . . . ..o oot e -96-

2. EXemplary Damages.. . . .. oot e -96-

B, CONT ORT S, . ottt e e e -97-
XXX. DUTY TOMITIGATE DAMAGES.. . . . . e -97-
XXXI. THIRD PARTY BENEFICIARIES.. . . .. . e e -98-
A. ACTIONS OF THE PROMISEE THAT RELEASE THEPROMISOR........... ... -98-

B. THETHIRD PARTY'SRIGHT TOENFORCE.. . ... .. e -98-

C. ARTICLES OF INTEREST .. . .ot e e e e -99-
XXXIL CHOICE OF LAW .. Lttt et e e e e e e et e e e e e e -99-
A. THELEX LOCI CONTRACTU/LEX FORIRULES... . ... ... e -99-

B. THEMOST SIGNIFICANT RELATIONSHIPRULE... . ... ... -99-

C. CHOICE OF LAW CLAUSES.. . . ..ttt e e e e e e e e e -99-
XXXI. THE ASSIGNMENT OF CONTRACTUAL RIGHTSAND OBLIGATIONS.. . ................ -99-
A. WHAT CONTRACTUAL RIGHTSARE ASSIGNABLE?. . ... .. e -100-

B. WHAT CONTRACTUAL RIGHTSARE NOT ASSIGNABLE?.. . .......... ot -100-

C. EFFECTSOF ASSIGNMENT .. .ot e e -100-

D. LANDTITLERECORDING STATUTES.. . . ... e e -100-

E. BONA FIDEPURCHASERSFORVALUE.. .. ... e -100-

F.  NEGOTIABLE INSTRUMENTS.. . . .. e -102-

1 Early TeXaS LaW.. .. oottt e -102-

2. Uniform Negotiable InstrumentS ACt.. . . ... . e -102-

3. UGG SECtiON 3305, . ittt et e e -102-

XXXIV. PARTY AUTONOMY L. .ottt e et et e e e e e e e e e e e e -102-
A. THELIBERTY TO CONTRACT ... oottt e e e e e e -103-

B. CONSTITUTIONAL RESTRAINTS ON IMPAIRMENT OF EXISTING CONTRACTS......... -103-

C. LIMITSON AUTONOMY ... ottt it ettt e e e e e e e e e e e e e e a e -103-

1. Altering Statutes of Limitations.. . . .. ... .ot -103-

2. Confession of JUdgment.. . ... ... it e -103-

3. WaIVEN Of SEIVICE.. . . oottt e e e -103-

4. Presuit Walver Of JUNY.. . ... .. -103-

5. Waverof Hearsay RUIE.. . ... ... e -103-

6. Altering Presumption and Burden of Proof.. . ... ... . ... ... . -104-

7. Arbitration Agreements... . .. ..o -104-

8.  Recovery of AttOrey SFEES... . . ..o o -104-

D. THEABILITY TOALTERRULESOF CONTRACT LAW.. ... i -104-

1o MeErger Clalses.. . oot et e e e e e e -104-

2. Waiver of CONSIEration.. . . .. ...ttt e e e -104-



3. Requiring Amendmentstobein Writing.. . .......... . i -104-

4. DEfINITIONS... . ..ot -104-

5. Altering Rules of Interpretation.. .. ...... ... i e -104-

6.  Severability ClaUSeS.. . .. ...t -105-

7. Waivingthe Statute of Frauds... . .. ... . e -105-

8. WaivingaClamof FraudinthelInducement... . ....... ... ... . ... . ... -105-

9.  Stipulated DamMagES... . . . o o v ottt -105-

XXXV. DECLARATORY JUDGMENT ACTIONS... .. it -105-
XXXVI. IMPLIED CONTRACT S .. . oottt e e e e e e e e e e e -106-
XXXVII. QUASI-CONTRACTSAND UNJUST ENRICHMENT .. ... ..o e -106-
A, QUASI-CONT RA CT S it e e e e e -106-

B. UNJUST ENRICHMENT AND RESTITUTION... . ...t -106-

C. QUANTUM MERUIT .. . e e e e e -107-
XXXVIII. TORTIOUSINTERFERENCE WITH CONTRACT .. ..o e -108-
XXXIX. OPPORTUNISTIC BREACH OF CONTRACT ... . .ottt e e e -108-
XXXX. ARBITRATION AGREEMENTS... . ..o e -109-
XXX XL SLAVERY ..o -110-
XXXXI. EMPLOYMENT AGREEMENTS.. . ..o e -111-
A. EMPLOYMENT ATWILLVS. FORATERM.. ... e -111-

1. Lack of Mutuality in Contracts Between Employer and Employee.. .. ................... -111-

2. At-Will Employmentisan lllusory Promise... . ... ...t -111-

B. NON-COMPETITION AGREEMENTS... .. ..o e -111-

C. ATTORNEY-CLIENT EMPLOYMENT AGREEMENTS.. . ... ... s -112-
XXXXI1I. THE RIGHT OF WIVES TO MANAGE PROPERTY AND CONTRACT.. ...t -112-
A. THE ADOPTION OF SPANISH MARITAL PROPERTY LAW.. ... o i -113-

B. THEWIFE' SSEPARATEPROPERTY INTEXAS.. . ... -113-

C. MANAGEMENT OF COMMUNITY PROPERTY INTEXAS.. ... ... e -113-

D. STATUTESGIVING MARRIED WOMEN THE RIGHT TOCONTRACT.. . ................ -113-

1. Privy EXamination... . ... .o e -113-

2. Special Legiglation.. . .. ..ot -114-

3. Removing Disabilitiesfor Mercantile PUrpoSses.. . . ... ..o -114-

4. Repeal of Disabilitiesof Coverture... . ... .. e -114-
XXXXIV. PLEADING CONTRACT CLAIMSAND DEFENSES.. . ... ... -114-
1. ThelLegidatively-Prescribed Pleading Procedures... .. ......... ... o it -114-

2.  Early Caseson Pleading Contract Claims... . ... .. ..ttt -115-

3. Proof Must Matchthe Allegations.. . . ... ... i e -115-

4. Pleading Defensesto Contract Claims.. . . ... ...ttt e -116-

- Viii -



170 Y ears of Texas Contract Law

Chapter 9

170 Years of Texas Contract L aw

by

Richard R. Orsinger
Board Certified in Family Law
& Civil Appellate Law by the
Texas Board of Legal Specialization

[.  INTRODUCTION. Some hold the view that
promises of future performance played no part in
primitive society, where consensual economic
transactionswere concludedimmediately, mainly based
on barter. They say that therole of contracts grew, and
thus the need for Contract Law grew, out of a more
complex stage of economic life, where promises
required delayed performance.* In medieval Europe,
land was the basis of economic life. As time
progressed, the economy devel oped avigoroustradein
commoditiesand goods, which gaverisetotheneed for
money and credit.’> Industrialization required the
moving of raw materials to manufacturing centers for
processing, and then the moving of finished productsto
markets where the goods could be sold. As economic
activities became more complex, and involved more
capital and more labor, and involved greater distances
and greater spansof time and greater risks, the need for
businessmen to be able to rely on others to make and
keep promises led to the development of a law that
would enforce promises of future performance. This
was Contract Law.

Historians disagree about the relative importance of
particular individuals versus broad societal trends in
shaping events. This Article considers the impact of
both broad trends and committed individuals on the
development of Contract Law. Perhaps the absence of
one or several prominent individuals might not have
atered the way Contract Law developed. It is
impossible to know. But the fact remains that certain
persons did leave significant imprints on the
development of Contract law, and their individual
contributions are noted in this Article.

Harvard Law School Dean Roscoe Pound described the
law in thisway:

Law is a practical matter. Legal traditions have
persisted largely because it is less wasteful to
keep to old settled paths than to lay out new ones.
If one were laying out streets anew in the older
portion of one of our modern cities that dates
back to colonia times, and were proceeding
solely on the basis of convenience of travel from
place to place, proper accommodation for use of
the streets by public utilities and light and air for
the buildings that now rise on each side, we may
be sure that the map would look very different.
Often the streets got their form by chance. They
were laid out at the fancy of this man or that
accordingto hisideasfor the moment, or, laid out

by no one, they followed the lines of travel as
determined by the exigencies of thefirst traveler.
Today it may well be more wasteful torelay these
lines than to put up with the inconvenience of
narrow, crooked, irregular ways. Many legal
paths, laid out in the same way are kept to for the
same reason. When thefirst case on the new point
called for decision, judge or jurist, seeking to
decide in accordance with reason, turned to a
staple lega analogy or to an accepted
philosophical conception and started the legal
tradition in a course which it has followed ever
since.

Pound, Juristic Science and Law, 31 Harv. L. Rev.
1047, 1058-59 (1918). This Article attempts to chart
the course of Texas Contract Law in the context of its
origins in the Spanish law, and the Common Law of
England, and as it responded to the societal and legal
changes that impacted Contract Law over the last 170
years. Thetask istoo great to present in one paper, and
too much to accomplishinafew months. However, this
isastart.

[I. INTELLECTUALIZINGCONTRACT LAW.
There are dangers in attempting to intellectualize the
law. In simplifying the subject we may ignore
complexities that are important. In rationalizing the
law, we may be projecting the way we think, and not
observing things the way things really are.

A. CATEGORIZATION. Inlaw, asin every other
intellectual endeavor, weproceed by categorizationand
identification. We create mental frameworks where
each thing has its proper place, and we resolve a
problem that comes before us by fitting the problem
into its place in the mental framework. A leading
psychiatrist has said: “A categorical approach to
classification works best when all members of a. . .
class are homogeneous, when there are clear
boundaries between classes, and when the different
classes are mutually exclusive.”® The development of
the law in England and America has been a continuing
process of creating and adapting a framework suitable
for distinguishing between different kinds of claims,
and which would allow lawyers and judgesto fit cases
intotheir proper categorieswithin that framework. The
history of law reflectsthat over time the boundaries of
legal categories get stretched to accommodate new
cases, but in doing so the categories can lose their
original integrity. When boundaries cannot be stretched
enough, then new categories are created. Sometimes
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these new categories supplant old categories;
sometimes they coexist with the old. Once in a great
while an entire categorical framework must be
abandoned, and a new one substituted. When this
happens, history shows, vestiges of the old categories
persist inthe new categories, and cling to life well past
their usefulness.

Inthe history of the Common Law of England (brought
to Texas not so much by the 1840 Act of the Texas
Congress as by the training and experience of the
American lawyers who repatriated to this country), the
development of Contract Law wasalengthy process of
adapting to the demandsthat a changing society put on
a rigid legal system.* Ingenious lawyers, and
sympathetic judges, bent and stretched thelaw in order
to rectify wrongs, and in the process they slowly
expandedthelaw. Thedistinction betweencriminal law
and civil law, and the distinction between tort law and
contract law, seem obvious to us now, perhaps even
inescapable, but it was not dways so. Many of the
things we now think about Contract Law, as modern as
they may seem, are as much aproduct of early English
Common Law as we are a product of the DNA of our
ancestors. Thisstudy of Texas Contract Law will begin
withitsrootsin the Common Law of England. Then, in
America, inthelate Nineteenth Century, law professors
reformulated thetheory of Contract L aw, usingaquasi-
scientific approach to identify underlying principles,
thought to be universal, that onceidentified could lead
to certainty of outcome and thus predictability. Assoon
as this scientific jurisprudence gained footing, it was
immediately put under attack by social scientists, by
Progressives, and later Legal Realists, as elevating
theory over practical considerations or worse, as
masking an exploitative political and economic order.
Starting in the 1960s, Contract Law was successfully
attacked and reformed to eliminate discrimination
against married women. Over the last 100 years, there
have been many efforts to develop a new intellectual
framework of Contract Law, to replace the one that
developed in the late 1800's and early 1900's, but the
effort has been largely ineffectual.

B. ANALOGICAL, INDUCTIVE, AND
DEDUCTIVE REASONING. The logicians divide
reasoning into three types: analogical, inductive, and
deductive. American Contract Law has been through
phases dominated by each of three forms of reasoning.

1. Analogical Reasoning. Analogical reasoning is
an analytical process that attempts to associate a new
item with a familiar item that has aready been
classified, or that attempts to associate a new problem
with afamiliar problem that has already been solved. If
the new and the old items are judged to be sufficiently
similar, then the classifications or rules that apply to
the old item or problem are applied to the new one.
This process of learning by association is applied by
adults teaching children how make sense of the world,
and to the astronomer classifying anew solar systemin
a distant galaxy discovered with a more powerful
telescope. Some writers have argued that both

deductive and inductive logic are, at their core, based
onanalogical reasoning.® Reasoning by analogy isoften
used whenever a legal dispute does not clearly fall
under an existing rule of law, so that the judge must
compare the new case to various older cases until s/he
findsthe closest fit, then use the rule from the old case
to resolvethe new one. Professor Edward L evy argued,
in his famous book, An Introduction to Lega
Reasoning (1949), that all case-based reasoning is
reasoning by analogy.

Analogical reasoning is facilitated by the inclusion of
hypothetical examples in an instructive text, such as
occurs in illustrations placed after sections of
Restatements of the Law or sections of auniform law.
These examples are paradigm examples, sometimes
drawn from actual cases, and they are used as models
to be compared to the case before the court, to see how
closely the case at hand compares to the model.

2. Inductive Reasoning. Inductive reasoning is, in
one sense, moving from the particular to the general.
Inductive reasoning operates by examining multiple
occurrences, then using creativity, or intuition, or
statistical analysis, or some methodical process of
exhausting possibilities, to propose an explanatory or
unifying principle that explains these multiple
occurrences. Once discerned, thisnew principleisthen
stated as a hypothesis that is subjected to testing in
order to determine its validity.® The famous British
philosopher John Stuart Mill wrote:

Induction, then, is that operation of the mind, by
which weinfer that what we know to betrueina
particular case or cases, will be truein all cases
which resemble the former in certain assignable
respects. In other words, Induction is the process
by which we conclude that what istrue of certain
individualsof aclassistrue of thewhole class, or
that what is true at certain times will be true in
similar circumstances at all times.”

Inductive reasoning drew its inspiration from Francis
Bacon (1561-1626), the Attorney General and Lord
Chancellor of England who championed observationas
the basisfor constructing an accurate understanding of
the world. Professor Stephen Feldman, in his article
From Premodernto Modern American Jurisprudence:
The Onset of Positivism, 50 Vand. L. Rev. 1387, 1401
(1997), described Baconianismin law in this way:

The nineteenth-century American understanding
of Baconian science (not only legal science) was
characterized by observation, generalization, and
classification. A Baconian perspective was
grounded on faith in human sense experience so
that careful observation could reveal truth. Then,
from multiple observations of the relevant
phenomena, humans could generalize and induce
ultimate principles of nature. Finally, those
principles could be classified and ordered into a
rational system.
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Once the underlying principles are inductively
determined, they are thereafter applied in a deductive
fashion to resolve cases.® The impact of the use of the
inductive approach on development of the Law of
Contractsis discussed in Section X.B.5 below.

3. Deductive Reasoning. Deductive reasoning is
based on formal logic, where one reasons from
premises to a conclusion. As envisioned by Aristotle
and accepted since, deductive logic takes two forms:
the syllogism and the deductive inference. In the
syllogism, amajor premiseislinked to aminor premise
and, if the two premises are true, then the conclusion
necessarily follows. In the deductive inference, a
connection is established between a premise and a
conclusion, so that the conclusion necessarily follows
from the premise. The normal form of the deductive
inferenceis: “if Pistrue, then Q necessarily follows’;
or, more simply, “P implies Q.” With a deductive
inference, establishing the truth of the premise
automatically proves the conclusion. Applying
deductive reasoning to law, in the syllogistic approach
alegal rule may be seen as the major premise, and the
facts of the case the minor premise. If it is determined
that the facts of the case fall within the legal rule (i.e.,
the minor premise linksto the major premise), then the
legal result (i.e., the syllogistic conclusion) follows
with certainty. However, we more habitually think in
terms of deductive inferences, and in law we see the
premise asthelegal rule and the conclusion asthe final
legal determination. Example: “aperson who promises
to buy a horse must pay if the horse is delivered” (the
inference); in this case Jones promised to pay Smith
$500 for his horse and Smith delivered his horse to
Jones (the premise is true); so Jones must pay Smith
$500” (the conclusion necessarily follows).

C. DANGEROUSFALLACIESINREASONING.
Over the last two millennia logicians have identified
certain erroneous methods of thinking, or falacies.
There are two fallacies that are most pertinent to the
present discussion.

1. The Danger of Faulty Analogy (Analogical
Reasoning). The Fallacy of Faulty Analogy occurs
when one assumes that because two things being
compared are similar in some known respects, that they
aretherefore similar in other unknown respects. Faulty
analogy is analogical reasoning whose inductive
probability is low because the similarities relied upon
to draw the connection between the items being
compared are tenuous or are not relevant to the
comparison. In case-based reasoning, the analogy is
based on comparing the facts of two cases. The closer
the facts, the sounders the analogy. The more the facts
vary, theweaker the anal ogy becomes. But it isnot just
the facts of the cases that count. The context of the
situations is also important. As the context varies, so
the anal ogy weakens.

2. TheDanger of Hasty Generalization (I nductive
Reasoning). The Fallacy of Hasty Generalization is
inferring a conclusion about an entire class of things

based on knowledge of an inadequate number of class
members. Stated differently, a hasty generalization is
an unwarranted concluson that a sample of a
population isrepresentative of the entire population, so
that qualities of the sample reliably suggest identical
qualitiesof thegeneral population.’ Two commonways
that the Fallacy of Hasty Generalization occurs is
through the Fallacy of the Small Sample and through
Sampling Bias. The Fallacy of the Small Sampleoccurs
when the sample size is too small to justify the
conclusion drawn.'® Sampling Bias occurs when the
sample is not randomly chosen, so that the selection
processitself might skew the representativeness of the
sampleand thusweaken inferencesthat are drawn from
the sample.* Applied to the development of modern
American Contract Law in the late 1800s, the entire
classof thingsbeing studied consisted of all contractual
relationships. The sample of class memberswas drawn
mainly from published opinionsof statesupremecourts
and federal appellate courts. Published appellate
opinions were only a small part of contract disputes
that reached our tria courts. Eventria court caseswere
only a part of the contract disputes that were resolved
through some formal dispute resolution mechanism
(including trial and arbitration). The cases resolved
through forma dispute resolution mechanisms
excluded contract disputes that were resolved by the
parties themselves. And the contracts that were
disputed were only asmall part of the total number of
contracts that were created on adaily basis. It isfair to
ask whether appellate court decisions are really a
secure foundation to establish binding rules on how
contracts are formed in society, and how contract
disputes should be resolved. Perhapswe should instead
collect statistics on how parties go about entering into
contracts and what they do when contract disputes
arise. Therisk of Hasty Generalization is evident. The
group of appellate decisions from which the principles
of modern Contract Law were derived was not a
random sample of the entire population of contracts,
and it may represent too small a sample because the
sample excluded cases not appealed, cases not tried,
and contracts not litigated.

D. PARADIGM SHIFTS. Philosopher of science
Thomas Kuhn, in his book The Structure of Scientific
Revolutions (1962), proposed the idea of paradigm
shiftsin the progress of scientific thought. For Kuhn, a
paradigmisafundamental view shared by thescientific
community. As time passes, anomalies occur that
cannot be explained by the current paradigm. They are
initially ignored, or blamed on observational error, and
later exceptions are made in the paradigm to
accommodatetheanomalies. Eventually, the exceptions
become so glaring that the existing paradigm must be
abandoned and a new one adopted. Sometimes a
paradigm shift can be attributed to one discovery, or
one publication. An example of a sudden paradigm
shift would be Isaac Newton’ sconception that material
objects have mass and momentum, coupled with the
idea that a change in speed or in the direction of
movement results from the application of an external
force to an object. From that Newton concluded that
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mass produces a gravitational force that causes objects
to move toward one another, and he offered a
mathematical formula that accurately quantified this
gravitational attraction. Another sudden paradigm shift
would be Albert Einstein’s suggestion in 1905 that
mass could be converted into energy, and his famous
formulathat accurately quantified the conversion (E =
mc?), which led to the atomic bomb in 1945 and
nucl ear-powered €l ectricity generation inthe 1970s. Or
Einstein’s revelation in 1916 that mass did not emit a
gravitational force, but instead bent the space and time
in which bodies exist and through which they travel,
which displaced Newton's theory but the practical
consequences of which may not be realized for several
more centuries. These events caused sudden shiftsin
the prevailing scientific paradigm.

Paradigm shifts can occur more slowly. An example
would bethe slow process by which the earth-centered
universe envisioned by Aristotle was eventualy
replaced by the sun-centered solar system model. Over
time, astronomical observationsprogressed to the point
that the orbits of the sun and other planets could not be
explained by circular orbits around the earth. Around
150 A.D., Claudius Ptolmy introduced an elaborate set
of epicycles into the planets’ orbits, which better
matched the observations to the earth-centered theory
and maintained its viability for another 1,400 years.
Nicholas Copernicus published a credible work in
support of asun-centered solar systemin 1543, and the
theory received a significant boost from Johann
Keppler's publication in 1609 of a model, based on
precise observations by Tycho Brahe, suggesting that
Mars moved around the sun in an elliptical orbit, and
Galileo Gdlilei's discovery in 1610, using the
telescope, that Jupiter had four moons and that Venus
exhibited phaseslikeearth’ smoon, and that the sun had
sunspots reflecting that the sun rotates. Galileo was
prosecuted, and forced to recant, and kept under house
arrest for his views, but the solar system model
eventually prevailed. Another dow paradigm shift
occurred with the theory of evolution of life on earth,
which developed from Maupertuis (1751), to Buffon
(1766), to Lamarck (1809), and it received its final
push with Charles Darwin’s publication in 1859 of his
theory of natural selection as the method by which
evolution worked. Even now, 154 yearslater, theissue
of evolutionisnot entirely settled in American popular
thought, but in the scientific community the paradigm
has shifted toward evolution.

1. Paradigm Shiftsin Contract Law. Likescience,
Anglo-American Contract Law has had its own
paradigm shifts. Thefirst paradigm shift actually began
in the 1100s before Contract Law developed, when
English Law, with its roots in both Germanic and
Roman law and tradition, entered the era when Royal
writs were used to remove court actions from local
courtsto Royal courts. Over along period of time, the
writ practice developed into a newer paradigm, the
“formsof action,” which determined what remediesthe
courts would offer for various wrongs. Another
paradigm shift began in the late 1700s, when legal

treatise writers beginning with William Blackstone
began to offer explanations of thelaw that werenot just
a description of available remedies, but that instead
suggested underlying principlesof what actionscreated
rights and obligations, and when and how those rights
and obligations would be enforced, or relieved, by
courts. The shift to the current paradigm in Contract
Law occurred when law professors and legal treatise-
writersin the late 1800s and early 1900s moved away
from classifying contract cases based on analogical
similarities in fact patterns and instead explained
Contract Law in terms of underlying principles,
inductively discerned, somewhat (they thought) like
laws of physics, including offer-and-acceptance, the
requirement of contractual consideration, and the
requirement of mutuality of obligation. This is the
current paradigm of Contract Law as it is applied in
American courts. However, this paradigm was put
under assault, almost as soon as it arose, by law
professors wielding law review articles as weapons,
who believed that Contract Law and court decisions
were not governed solely, or even principaly, by
neutral principles of law, but instead reflected ad hoc
sol utionsto the problems presented by particul ar cases,
or worse manifested perspectives molded by the
judges’ socioeconomic class, or even worse
perpetuated a system that allowed the politically-
powerful and economically-strong to exploit their
advantage over weaker parties, or exhibited the
preconceptions of old, white, propertied men regarding
other races and the other gender. Since 1900, legal
philosophers and legal writers, and occasionally an
appellate judge, have offered up new theories to
explain what Contract Law is or should be. These
efforts have not been successful in bringing about a
paradigm change. The principles of Contract Law that
were expounded beginning in the 1870s, with some
elaborations, are still applied by the courtsin resolving
actual disputes.

Inalarger sense, however, our entire Anglo-American
conception of compensating harm has had a 1,000 year
cyclethat started in the 1100s, when the English started
developing particularized remedies to rectify wrongs.
Later the English created forms of action, which
determined the remedies that were available. Later
theseforms of action became paramount, andfitting the
claim into the right form of action became more
important than finding the best remedy for the injury.
When the English forms of action were transplanted to
American soil, after atime they became recognized as
causes of action. At the present time, we are having
increasing difficulty fitting new problems into the
existing framework of causes of action and correlating
the remedies that are or should be available.

There are signs that the existing approach to
compensating harm is in existentia trouble.
Technology is changing the needs and demands of
people faster than 10-year uniform law drafting
projects can keep up with. The tried-and-true “legal
fictions’ that allow usto ignore inconvenient facts are
harder to justify to critics who are not enthralled with
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prevailing legal doctrine. The fact that property
transfers and contractual relationships can give rise to
duties that, when breached, give rise to tort damages,
suggeststhat thetraditional separation of property law,
contract law, and tort law is no longer holding firm.

When the next paradigm shift in Contract Law occurs,
it will not likely bethe result of the general acceptance
of anew moral philosophy applied to private parties
who invoke governmental sanctionsto enforce private
promises. There are three fundamental changes can be
singled out as possible causes of a paradigm shift in
Contract Law. One is a shift in focus away from the
origin of the wrong to the nature of theinjury suffered.
The second is the transition of the economy from the
provision of goodsto servicestoinformation. Thethird
istherise of contract rights as a new form of property
that can be bought, sold, invaded, misappropriated,
damaged, and destroyed.

2. The Shift From Types of Claims to Types of
Remedies. One significant symptom of a systemic
problemwiththe current property law/contract law/tort
law paradigm is the inability of judges to adequately
distinguish between claimsthat could soundin property
law, or contract law, or tort law, or two or three of the
three. The traditional approach of announcing broad
rules, and then creating exceptions on an ad-hoc basis
when the rule does not work, is not leading to a
consistent methodol ogy. The courts seemto be moving
in the direction of looking at the injury to be
compensated to determine whether a claim lies in
property law, contract law, or tort law. That reverses
the way the paradigm is supposed to work. Under the
current paradigm, the nature of theclaimis supposed to
determine the remedy available, not the reverse. If, in
fact, we can best distinguish property claims, contract
claims, and tort claims, based on the type of injury
suffered, then ultimately we may need to abandon a
framework based on the nature of the claim and create
in its stead a framework based on the nature of the
injury suffered. Such a new paradigm could in fact be
much simpl er than criss-crossing the connectionsof the
old framework of property law, contract law, and tort
law, but it would require us to refocus our attention
away from the ancient writs, the English forms of
action, and our traditiona causes of action, and to
abandon the traditional distinctions between property
law claims versus contract claims versus tort claims,
and to classify claims instead based on the type of
injury suffered and the remedies the law provides as
compensation.

3. The Shift From Goods to Services to
Information. It is long been noted that the world’s
economy is engaged in aquickening progression away
from the transfer of tangible personal property to the
transfer of services and increasingly to the transfer of
information. Intel and IBM proved that computerswere
thewave of thefuture. Bill Gates proved that designing
software was more profitable than manufacturing
computers. Steve Jobs proved that more money can be
made by selling information to people who purchase

his telephones than can be made either by making
computers or by designing software alone.

Much information, whether publications, music, or
movies, is protected by Federal copyright law, giving
rise to a new form or property, caled “intellectual
property.” Intellectual property may be to tomorrow’s
world what real property was to feudalism, and what
commoditiesandlater manufactureswerein the daysof
world-wide trade. In America, intellectual property
“rights” derive from Federal statutes more than state
property law, so the dominant Contract Law of the
future may be the law that applies to the leasing and
transfer and misappropriation of intellectual property
and not the Contract Law that applies to state-law-
derived property rightsin physical things. Whether the
fundamental Contract Law that applies to the leasing
and transfer and invasion of intellectual property rights
will be state or Federal, or whether the law governing
such events will be Contract Law at al, or instead
Federal intellectual property law, enforced by Federal
courts, remains to be determined.

4. Contract Rights Have Become Property.
Modern Contract Law grew out of the need to regulate
the transfer of possession (i.e. alease) or ownership
(i.e., adeed) of land and later personal property. From
that, Contract Law progressed to the point that a
contract is now seen as creating a new form of
property, i.e., a contract right. With the rise of
secondary markets for home mortgages, car loans, and
student loans, contractual rights and obligations have
themsel vesbecome personal property, to be bought and
sold in a world-wide market, as if they were
commodities. The" commodification” of contract rights
and obligations breaks the “relational and situational”
ties”” between the original contracting parties, and
moves contractual inquiries about the formation and
interpretation of contracts away from a subjective
assessment of the circumstances surrounding the
original contracting and into the realm of what a
reasonable third party would believe the words and
actions of the contracting parties to mean. The
protectionsthat the law aff ordsto assignees of contract
rights and obligations thus become essential to the
marketability of those rights and obligations, and the
benefit of maintaining the marketability of contract
rights and obligationsintroduces policy considerations
that may outweigh the policiesthat devel oped during a
time when contract suits were designed to balance the
interests of just the original contracting parties.

Additionally, the development of derivative contracts,
that pay upon default of the underlying independent
contract, overlays a second, or third, or fourth layer of
contractual rights and obligations that are dependent
upon, but do not derive from, the original underlying
bilateral contract. Derivatives originated as an ex post
guarantee by a third party of the performance of an
underlying contract, given in exchangefor afee. It was
a form of insurance. But derivative rights and
obligations themselves have become marketable, and
speculators buy them and sell them in order to profit
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fromfluctuationsin value. Thistypeof activity islittle
more than “educated gambling,” wherethe speculators
are essentially betting onwinnersand | osers. To people
who invest in derivatives for profit, the underlying
contractua relationship is only important insofar asit
affectsthe priceat which derivatives can be bought and
sold.

Courtswill havetostrainto adapt traditional “ bilateral”
Contract Law principles to contract disputes between
assignees of the original contracting parties, and to
contract disputes adjudicated in the context of
derivative contracts that will be breached if the
underlying contract is not performed. Will the court’s
decision on enforcing a contract be affected if the
parties to the lawsuit are not the original contracting
parties? If contract rights and obligations are routinely
assigned, what happens to the defenses of lack of
consideration or failure of consideration for, or
fraudulent inducement of, the original underlying
obligation? Will theimpact that aruling might have on
derivative contractsaffect the decisionto enforceor not
enforce an underlying contract? Will the need for a
liquid secondary market in contractual rights and
obligations outweigh the rules and the policies that
apply just between contracting parties? Will partiesto
a derivative contract have the right to intervene in a
lawsuit involving the enforceability of the underlying
contract? Will the person required to pay on a
derivative obligation have aclaimin tort or contract or
equitable subrogation against the party who breaches
the underlying contract, even though no privity of
contract exists? Will the determination of damages for
breach of contract move away from the assessment by
a jury to the more objective and easily determined
change in market price of the assigned contract
interests or the derivative guarantees of performance?
The need to answer these types of questions may put
such astrain on the existing paradigm, which isalready
130 yearsold (if not up to 1,000 years old), that it will
have to be abandoned, and a new one adopted.

[Il. THE DEVELOPMENT OF THE COMMON
LAW. Texasis aCommon Law jurisdiction. Much of
Texas Common Law has its source in English
Common Law. In particular, Texas Common Law of
contracts reaches far back into the English Common
Law. So this study of Texas Contract Law will ook at
the development of the Common Law of England. A
study of the early Common Law of England isentirely
astudy of legal procedure.*®

A. ANGLO-SAXON BRITAIN. According to
William Blackstone, asaresult of successiveinvasions,
the customs of the indigenous people of Britain were
intermixed with the practices of the Romans, the Picts,
the Saxons, and the Danes, but there was never a
formal exchange of one system of laws for another.**
By the beginning of the Eleventh Century, England had
three principal systems of law: the law of the ancient
Britons, which prevailed in some midland counties and
west toward Wales; thelaw of the Saxons, in the south
and west of England; and Danish law, in the midlands

and along the eastern coast of the island.” The last
Saxon king, Edward the Confessor, extracted from
these separate systems a sketchy but uniform law for
the entire Kingdom, and so it was when William of
Normandy established the beachhead for his
subj ulggtion of England, at the Battle of Hastings in
1066.

B. AFTER THE NORMAN CONQUEST. At the
time of the Norman Conquest, which began at Hastings
in 1066 and stretched out for four awful years, the law
of England was aloosely-integrated form of feudalism,
based primarily on an hierarchy of mutual obligation
between the common man and his local lord, between
the local lord and his overlord, and between the
overlord and the king. Upon the success of his
cross-Channel invasion of England, William the
Conqueror replaced the Anglo-Saxon overlords with
hismilitary cohorts, whileleaving thebasi ¢ structure of
Anglo-Saxon feudalism in place. The pre-existing
political structure of Anglo-Saxon England was so
decentralized that a succession of Norman kings
struggled to impose Norman ways across England with
uneven effect. Williamthe Congueror brought with him
the French language, the Catholic church, and the
vestiges of Roman Civil law. But to use Blackstone's
words, the English Common Law “weathered the rude
shock of the Norman Conguest,”*” and the foundation
of modern English law was thus an amalgam of
pre-Norman institutions and France'sversion of Canon
Law and Roman Civil Law. Because England was,
as-it-were, onthe periphery of thecivilized world, even
after the Norman Conguest English law developed
independently from the law developing on the
Continent of Europe. Just like the English language
generally, English legal writing of this erareflected a
mix of Anglo-Saxon, Roman, and French conceptsand
terms. Additionally, post-Conquest England suffered
from a succession of absentee-kings, dethronements,
and institutional struggles as the kings consolidated
power at the expense of the feudal lords, all of which
impeded the devel opment of auniform, top-down legal
superstructure. To a greater extent than elsewhere in
Europe, in England the law accepted by the population
devel oped from the bottom up, based on the rulings of
individual judges in specific cases that eventually
gained acceptance as the proper way of doing things.

C. HENRY Il. Henry I, inthe 1100s, succeeded in
making inroads into the legal authority of local lords,
by adopting statutes that centralized the English legal
system through establishing a "permanent court of
professional judges," and by sending "itinerant judges
throughout the land," and by establishing new legal
procedures such as Roya writs that allowed the
removal of court actions from local courts to Royal
courts.”® Henry I’ sefforts centralized the legal process
and made it uniform, and thus "common" in the sense
of shared throughout the realm. However, Henry Il's
changes were more to the structure of thelegal system
and not the content of the laws, so that the individual
decisions of judges still developed the Common Law
incrementally.*® The Common Law of England evolved
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into a mixture of disconnected Royal decrees and
enactments of Parliament (many merely codifying
existing accepted practices), court rulings recorded in
inaccessible registers, local practices that varied
widely, and settled customs developed by people as
they went about their daily lives without the benefit of
legal oversight.?®

D. THE YEAR BOOKS. The Year Books are law
reports of legal decisions made by medieval English
courts. The Y ear Bookswere kept from around 1268 to
1535. The Y ear Books are the oldest example of what
we might call English case reports. The recording of
judicial decisions in these Year Books was not
comprehensive (like it is today). The case reports are
written in amixture of English, Latin, and French. The
casereportsare sketchy, and sometimesrecount invery
abbreviated termswhat thelawyers and the judges said
to each other in arguing and deciding the case. The
focus of the case reports is primarily procedural, and
the underlying substantivelaw can bediscerned largely
by seeing which fact patterns were considered
actionable and which were not.

E. THEGREATLEGAL COMMENTARIESON
ENGLISH LAW. Periodically, alegal thinker would
undertake to organize and summarize the law of
England. The first of these was Ranulf de Glanville,**
the Chief Justiciar (i.e., prime minister) for Henry Il of
England, reputed author of the first treatise on English
law, entitled Treatise on the Laws and Customs of the
Kingdom of England (1188). The Treatise detailed the
complicated practice of writs, which were used to
removelegal disputesfromalocal court (dominated by
the local noble) to one of the King's courts.”* Around
1260, Henry de Bracton®® wrote a treatise in Latin,
entitled On the Laws and Customs of England. As a
clerk to William de Raley, an important judge during
the time of King Henry 111, Bracton had access to the
records of case dispositions, which he used to annotate
the statements of principles contained in his book.
Bractonthusfacilitated thedevel opment of thedoctrine
of staredecisis. The next commentator of consegquence
was a person now called “Britton,” athough his
historical identity has not been established. The name
Britton is attached to an untitled comprehensive
statement of lawsthat was published 1291-1292 by the
authority of Edward I, in an effort to regularize the law
across England and Ireland under his ultimate
authority. Edward | gave notice in the Prologue to the
work that all contrary local laws were preempted.
This 615-page book, written in Law French,” gives a
comprehensive listing of the remedies available from
the courts, and through them the rights they
vindicated.”® In 1481, Sir Thomas Littleton published
athree-volumework onreal property rights, called The
Tenures (written in Law French).”” In 1523,
Christopher St. German published histreatise Dial ogue
Between Doctor and Student, which discussed remedies
available from the Court in Chancery.?® In 1530, John
Rastell published thefirst English law dictionary, with
terms listed in alphabetical order, that continued to be
republished until 1819.2° Henry Finch's The Art of Law

was published in the 1580s in Law French, and was
republished in 1621.%° John Cowel was a professor of
civil law at Cambridge, who in 1607 wrote The
Interpreter, a dictionary of legal terms that was
suppressed and burned, and resulted in his
imprisonment.®* Spelman published his Glossarium of
Anglo-Saxon and Latin legal terms in 1626.*> From
1628 to 1644, Edward Coke published four volumes of
I nstitutes on the Lawes of England.®* Blount published
hisNomo-Lexicon Law Dictionary in 1670. From 1765
to 1769, William Blackstone published hisstill-famous
Commentariesonthe Law of England. See Section X111
below. Kellham published aDictionary of the Norman
or Old French Language in 1779. Another grouping of
legal treatises arose, called "abridgements," which
contained explanations, or one-sentence digests of case
holdings, relating to various legal principles that were
listed in alphabetical order, making them useful as
referenceworksfor lawyersand judges but not suitable
for self-study of the law. Important legal abridgments
were. Statham’s Abridgment (1489),** Fitzherbert’'s
Grand Abridgement of the Law (1516),* Brooke's
Grand Abridgement (1570),**Hughes’ Grand
Abridgment of the Law (1573), Rolle’'s Abridgment
(1668),*" Jacob’'s New Law Dictionary (1729), and
Viner's Abridgment (1742-53).%

Blackstone’ s Commentaries can be seen asthe birth of
the modern view of English Common Law. Blackstone
was the first of a succession of legal writers who
attempted to make modern sense out of outdated legal
procedures and legal ideas that had persisted since the
Middle Ages.* Blackstong' streatise started as aseries
of lectures he wrote and read to college students and
members of the public for an admission fee. His
lectures were so popular that he was selected by
Cambridge University to be the first professor
anywhere to teach the Common Law of England.
Blackstone took the Common Law, which was
segmented into forms of action, and “reinvented” it
according to principles he thought were more
fundamental. He shared these principles with his
listeners and his readers. Contract Law as such was
very limited in Blackstone' stime, and his commentary
treats contracts as a means to transfer interests in
property. Other writers followed in Blackstone's
footsteps, publishing ever-more comprehensive
treatises of the English Law of Contracts. In many
respects, however, they were attempting to
retroactively impose a structure that appealed to their
modern mindsand reflected their modern times but that
did not truly reflect the structure of the Common Law
as it developed. This subject is discussed further in
Section V. below.*

IV. THE OLD ENGLISH WRIT SYSTEM.
According to Blackstone, who wrote in the late 1700s,
the Romans introduced forms of action patterned after
the Greeks, and “madeit arule that each injury should
beredressed by itsproper remedy only.”** Thispractice
continued on the European continent, and in England.*
Inmedieval England, valid claimswere associated with
particular writs, written in Latin and directing the
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defendant to perform some duty or else to appear in
court to answer for the failure. The English system of
writs not only identified the nature of the claim, but it
al so determined the forum of thelitigation. Royal writs
removed a dispute from the jurisdiction of local courts
to Royal courts staffed by appointees of the King,
whose revenues went to the crown. The writ system
thusreflected atransition of English law from aperiod
dominated by local courts to a period dominated by
courts of national scope. The development of national
courts facilitated the development of uniform laws
throughout England which eventually became the
Common Law of England.

Asbest we can tell from our present vantage point, the
old system of initiating litigation by issuing a Royal
writ came into existence during the reign of the
Plantaganet monarch Henry 1l (1154-1189), and grew
to ascendancy by the reign of Edward | (1272-1307).%
During Edward |’ sreign, legal proceedingsstarted with
the issuance by the King's Chancery department of a
Royal writ, written in Latin, and bearing the King's
seal.* If the claim presented to Chancery was a
recognized one then, upon simple request and the
payment of afee, the Chancery clerk would issue one
of the many “writs of course.”* This writ would then
be filed in the appropriate court, which invested the
court with jurisdiction over the law suit.*® The writ
ordered the defendant to be summoned to court to
answer the plaintiff's charge.*” In that era, the writs
were very particularized. For example, one writ was
used if your crops were trampled by your neighbor’s
cow, another if your crops were trampled by the
neighbor’ s swine. When the claim could not be fit into
one of the many well-established writs of course, it
failed® until the Second Statute of Westminster was
promulgated in 1284 during the reign of Edward I,
which gavethe Chancery department the power toissue
new types of writs“in consimili casu,” or in analogous
cases.”” Each writ issued by Chancery was eval uated by
the law courts in which the claim was filed, and these
law courts disallowed many of the new writs. The
Chancery was cautious about creating new causes of
action or new remedies, but the writsin consimili casu
did provide avehiclefor therulesof liability to expand
over time. With this innovation, new writs began to
appear, and the scope of allowable causes of action
began to slowly expand.

V. THE OLD COMMON LAW FORMS OF
ACTION. Although thewrit procedure persisted (with
vestiges in Texas procedure even today), with the
passage of timethelegal focusin England shifted from
the particulars of the writ to the underlying form of
action. With this shift in focus, the purport of the
lawsuit was determined less by the exact wording of the
writ and more by nature of the claim asserted. Even so,
it was still necessary to state aclaimin such away that
it fit arecognized form of action, for if it did not, the
claim would be dismissed.

The choice of theform of action through which to state
a claim was influenced not only by the nature of the

clam. Different forms of action offered different
remedies. And the remedy could also be affected by the
court in which the claim was filed.*® So, in seeking
legal relief, the English lawyer had to consider the
nature of the claim, the remedy, and the proper court,
given the facts of the case.

The modern reader must consider that, prior to the late
1700s, the Common Law of England was not based on
distinctions between tort law or contract law, or the
differences between the various tort claims or the
various contract claims. It was based on the forms of
action, each with its own set of rules. Berkley law
professor James Gordley has suggested that Common
Law judges, during the era of the forms of action,
decided cases not by applying abstract principlesin a
deductive fashion. Instead, he suggested, they decided
cases by “looking for resemblances to clear cases in
which an action would surely lie.”* Professor Gordley
is essentially describing the difference between
deductive reasoning®® and analogical reasoning.** The
treatise writers up to the 1870s tended to group cases
together according to similarities in their facts (i.e.,
analogically). In the late 1800s, in America, however,
legal writers brought the tools of inductive logic to
bear, studying alarge number of contract casesin order
to discern what they thought were unifying principles.
Theseprinciplesweredeclared to belegal axioms, with
their corollaries, and it was thought that they could be
applied to thefacts of any case, in deductive fashion, to
arrive at a correct result.

The problem isthat some of the principles of Contract
Law are not based on logic at al. Instead, they are
vestiges of the terms of writs or the forms of action
from which Contract Law developed, or they are civil
law concepts borrowed from Roman or French law by
judgesor commentatorstofill gapsin English Common
Law.Any study of the Law of Contracts would do well
to identify these echoes of history that continue to
reverberateinthe current-day Law of Contracts, where
they sometimesinterferewith, and sometimesdefeat, a
just result. The reader may groan at the idea of
spending time on the distinctions between Trespass,
Covenant, Debt, Deceit, Trespass on the Case, and
Assumpsit—perhaps an unwelcome reminder of first
year law school. However, Professor Maitland
famously isreported to have said: “ Theforms of action
we have buried, but they still rule us from their
graves.”* It is important to understand the forms of
action as a way of better understanding the Law of
Contracts brought to Texas with the westward
migration.

A. DEBT. One of the earliest forms of action not
relating to real property was Debt-Detinue,*® which
appeared in Glanvill’s writing in 1188.>” The action
wasfor either areturn of aspecific chattel (Detinue) or
in the aternative fungible items or a certain sum of
money (Debt).*® At thistime, a suit for Debt was seen
as a suit to recover possession of coins.* In the early
1200s, the Debt component to recover money broke of f
into a separate remedy.® The form of action for Debt
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eventually became a claim for payment of afixed sum
stated in the instrument or contract sued upon, not
dependent on an after-calculation to determine the
amount.®* A claim in Debt was the shortest remedy for
suit upon a deed or instrument under seal.* The form
of action for Debt was also available against someone
who agreed to pay aspecified pricefor goodsdelivered
but failed to pay.®® However, where the price was not
fixed in the contract, suit had to be brought asa special
action on the case.** By the 1700s, actions on Debt
were seldom brought except for written contractsunder
seal.®® There were two principa disadvantages to
claims in Debt. The first is that the plaintiff could
recover only the exact amount of the debt stated in the
contract. If the evidence established any lesser
recovery, then the entire claim failed.®® In other words,
if the proof varied from the claim, the case was lost.®’
This was not true of a claim brought under the form
Indebitatus Assumpsit (see Section V.F below), which
by itsnaturewasaclaimfor anindeterminate amount.®®
The second disadvantage to Debt was that the
defendant had the right of compurgation, or “wager of
law,” where the defendant could defeat a claim by
denying the claim under oath and getting a specified
number of other personsto swear that they believed the
defendant’ s oath. The right of compurgation fell into
disuse and was finally abolished in England in 1833.
Animportant aspect of theform of action for Debt was
the conception that the claim for the fixed sum of
money was viable only if there were a quid pro quo.®
Thiswas a seed for the concept that later devel oped of
contractual consideration, a concept that eventually
rose to controlling significance in the 18" Century.
However, the requirement of a quid pro quo was not
met by amere exchange of promises.”

In Slade’s Case, for the first time the King's Bench
allowed a writ for Indebitatus Assumpsit to collect a
debt, based on theimplication that where adebt existed
the law would imply a promise to pay it. There was no
right to compurgation for this new writ, so Assumpsit
supplanted Debt as the preferred remedy.™

Under English law, the statute of limitation for
asserting a claim in Debt was 6 years. Robinson v.
Varnell, 16 Tex. 382, 1856 WL 4908, *5 (Tex. 1856)
(Wheeler, J.). Under Texas law, the claim of Debt as
such did not exist, and all suits for breach of contract
were treated alike. Therefore a statute of limitation
applying to “actions of debt” did not refer to the form
of action for Debt under English law. Under Texaslaw
at thetime, the statute of limitation wastwo yearson an
oral contract and four years on awritten contract. Id. at
*5.

B. COVENANT. The action in Covenant appeared
in the first half of the Thirteenth Century as a suit to
collect lease payments on land.”” By the start of the
Fourteenth Century, the rule had developed that the
action of Covenant was available to recover for breach
of an agreement, but only if the agreement was “ under
seal.”” Initsoriginal conception, aseal wasanimprint
made by pressing a metal seal or signet ring into hot

wax, melted onto a document, leaving an impression
that wasalso called “aseal.” A pendant seal was a seal
attached by ribbon to a document. The metal seal was
unique to a particular person, and the purpose of the
seal was to authenticate the signature. Blackstone
explained that thewrit of Covenant directed the sheriff
to command the defendant to keep his covenant with
the plaintiff (which was not specified in the writ) or
show good cause why he did not.” Where the promise
wasto convey real property, specific performance was
an available remedy.” Maitland called Covenant “one
of the foundations of our law of contract.””® Covenant
came into existence before the requirement of
contractual consideration arose, and consideration was
never a component of this form of action, so asuit in
Covenant could enforce a contract under seal even
absent consideration.”” This law continued into the
Twentieth Century. See Cairo, T. & SR. Co. v. U.S,
267 U.S. 350, 351 (1925) (Brandeis, J) (“The
plaintiff's agreement embodying the release was under
seal. Hence, it is binding even if without a
consideration.”). After therequirement of consideration
took hold, theexception for documentsunder seal came
to be explained by the suggestion that consideration
was not required because the affixing of the seal
reflected sufficient intent to be bound by the
agreement. Other courts created alegal fiction that the
seal created an irrebuttable presumption of
consideration. SeeKnott v. Racicot, 442 M ass. 314, 327
(2004) (discontinuing the presumption of consideration
arising fromaseal). The significance of aseal hasbeen
legislatively nullifiedin most but not all states. In 1858,
the Texas Legislature adopted a statute saying that no
scroll (i.e.,, printed seal) or private seal shal be
necessary to the validity of any contract, bond, or
conveyance, whether respecting real or personal
property, except such as are made by corporations; nor
shall the addition or omission of ascroll or seal in any
way affect the force and effect of the same.” With the
elimination of the distinction of a seal, the Covenant
form of action was essentially abolished, and along
with it the ability to enforce a contract that was not
supported by consideration. See Section XVII.A. The
special distinction of contracts under seal was
abolished for sales of goodsin U.C.C. Section 2-203,
“Seals Inoperative.”

Under English law, the statute of limitation for
asserting aclaimin Covenant on a sealed contract was
20 years. Robinson v. Varnell, 16 Tex. 382, 1856 WL
4908, *5 (Tex. 1856) (Wheeler, J.). Sincethe remedy
available under Texas law was not dependent on the
form of action, the 4-year statue of limitations applied
to al claims on written contracts, regardless of how
they would have sounded under English law.

C. TRESPASS. Cambridge University Professor
F.W. Maitland called “ Trespass’ the“fertile mother of
actions.””® Many writers who have considered the
subject think that, as people progressed from savagery
to civilized society, rulers and later governments
attempted to sublimate the natural desire for revenge
for wrongs into ruler-imposed corporal punishment,
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imprisonment, or execution. That developed into fines
paid to the ruler for wrongs, which in turn progressed
to the requirement of paying compensation to victims
of wrongdoing.

The writers are not uniform in the view of how a
money damage claim for Trespass came about.®* We do
know, however, that in the early Fourteenth Century
the claim of trespass had become a cause of action for
damages that resulted from the unlawful use of force
(i.e., committed vi et armis or contra pacem).®
Enterprising lawyers began to use Trespassvi et armis
to bring suit for flawed performance of a contractual
undertaking. Therearemany instanceswherethiseffort
was rejected by the courts, because the duty at issue
arose from an agreement.®” There are other instances
where atrespassvi et armiswas alleged, and the claim
was allowed, but the facts suggest that a claim for
negligent performance of a contractual duty was the
real substance of the claim, and not an intentional
wrong.® In the celebrated Humber Ferry case of 1348,
the court allowed a trespass claim against a ferryman
who overloaded his ferry and caused the plaintiff’'s
horse to drown. This is clearly a negligent contract
performance case that was allowed to proceed as a
Trespass.® Eventually, the distortion of Trespass to
cover cases of unintentional wrongs, or of harm caused
without force, was eliminated by the creation of anew
form, called “Trespass on the Case.” See Section V.E.
below.

D. DECEIT. The Common Law form of action
known as Deceit was a claim brought for “deceitful
contract-making, especially against sellers who made
falsewarranty of the goods sold.®* Thefirst such action
was brought in 1382 against a person who sold ablind
horse.?® By the 1500s, it was not necessary to prove that
the seller intentionally lied; it was sufficient that the
buyer was deceived.’” A breach of warranty claim was
not seen as enforcing a contractual promise, since the
goods had been delivered and thus the contract had
been performed.® Instead, the claim in Deceit for
breach of warranty was seen as a remedy for having
been misled.®

A claim of warranty was an important exception to the
general rule in sales transactions of caveat emptor.*
Because of caveat emptor, without awarranty, the sale
of defective goods was not actionable. By the 1400s, a
claim based on warranty was not availableif thefalsity
of the representation wasevident “to the senses.” ** Nor
did the law of warranty bind aseller to apromise asto
the future.”? Thus, a warranty was not treated like a
promise or a covenant. It related to a statement of fact
about a present condition. But another reason to
distinguish aclaim of Deceit based on warranty from a
breach of promise remedied in Covenant was to avoid
Covenant’s requirement of a “deed” or written
agreement.”® It should be noted that early English
courts permitted the imposition of liability on
purveyors of food or drink that sickened people,
without proof of averbal warranty (an instance of what
we now call strict liability).*
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E. TRESPASSON THE CASE. After the Second
Statute of Westminster was promulgated in 1284%
during the reign of Edward I, the writ of Trespass (for
harm to body or property) began to expand to embrace
not only harm caused by use of unlawful force but also
bodily harm or harm to property caused by negligence.
Whereillegal force was not used, the writ would issue
for Trespassonthe Case, meaningaTrespass-likeharm
that could not be rectified as a genuine Trespass. In
some instances, the person injured by negligence was
not abystander, but wasinstead a party who contracted
for servicesthat were negligently performed. Early on,
courts rejected claims for negligent performance of a
contractual obligation, on the ground that the duty
arose from an agreement. An assumed duty would not
support a claim for Trespass on the Case. As time
passed, that changed.

In 1369, William of Waldon sued J. Marechal in
Trespass or action on the Case for negligent treatment
of asick horse. Thejustification for bringing the action
on the Case was that Trespass did not lie because the
wrong was not “against the peace” (contrapacem), and
Covenant did not lie because there was no deed. The
Court of Common Pleas® found that a remedy was
availablefor Trespass onthe Case.®” In 1409, the Court
of Common Pleas rejected alawsuit brought against a
carpenter who had made an oral promise to build a
house by acertain date but failed to make any house at
all. The court held that the claim sounded in Covenant
and no written contract was proved.”® This case
reflected the inadequacy of Trespass on the Case to
address a failure to perform a contractually-assumed
duty that did not result in physical injury or damagesto
property. That type of claim eventually found its home
inthelater-developed form of action called Assumpsit.
This highlights a distinction worth noting: these early
Trespass cases involved misfeasance of a job
performed. In other words, Trespasswas available for
ajob poorly done (i.e., misfeasance), but not for ajob
undone (i.e., nonfeasance).

In sum, Trespass on the Case was an extension of
traditional Trespass, which was limited to direct
injury'® to a person or to personal property in a
person’ s possession.'** By the late Eighteenth Century,
asuit for violation or breach of an express contract was
brought as an action on the Case with no reference to
Trespass.’® Out of an action on the Case grew the
immediate forerunner of a contract claim: Assumpsit.

F. ASSUMPSIT. Assumpsit super seisalatinterm
that means* hetook upon himself.” Assumpsit began as
an extension of a claim for Trespass on the Case.'®
According to Harvard Law School Dean James Barr
Ames,'* who wrote The History of Assumpsit, the
distant forerunners of Assumpsit were claims such as
the ferryman who overloaded his boat and caused the
plaintiff’s horse to drown,'®® or a veterinary surgeon
who had killed a horse through negligence'® or doctor
who undertook to cure a person but did so unskillfully,
or ablacksmith who lamed a horse while shoeing it, or
a barber who undertook to shave a beard and injured
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the patron’ sface.””” Theearly Trespassclaimswerefor
damages for injury to person or persona property,
resulting from misfeasance, and were in the nature of
tort claims, but al were based on a duty of care
voluntarily assumed by the defendant in acommercial
transaction.'® It is noteworthy that this class of claims
did not require proof of consideration, which is a
signature feature of a contract claim today.'®

The category of claims that could be asserted through
Assumpsit expanded slowly over many decades, so
what one says about Assumpsit depends on the time
periodin question. Assumpsit eventually subdivided in
subcategories. Express Assumpsit involved a specific
promise, oral or written. Implied assumpsit was a
promise attributed to a party because of the
circumstances. General Assumpsit or Common
Assumpsit was a promise to pay a debt. Special
Assumpsit was a claim for expectation damages
resulting from a promise to pay a debt.

I ndebitatus Assumpsit becamethe preferred method for
collecting a debt, because in Assumpsit there was no
right to compurgation, or wager of law (like there was
under Debt), and the amount to be recovered did not
have to be specified in the contract sued upon, in the
contract sued upon (as required for Debt), thus
allowing a partia recovery when the amount of the
clam was not determinable in advance.'’® Also
Indebitatus Assumpsit did not require a contract under
seal (required for Covenant), andin fact did not require
that the contract be in writing. By Blackstone's time,
the law was that the plaintiff suing on a promissory
note could sue in Express Assumpsit to recover the
value of the note'*! Also, in Blackstone's time if a
builder promised to build and roof a house by acertain
time, and he failed to do so, he could be sued in an
action on the Case to recover the injury caused by the
delay.'*?

The claim recognized in Texaslaw, of “money had and
received,” sounded in Assumpsit. Briggsv. Rodriguez,
236 S.\W.2d 510 (Tex. 1951) (Norvell, J.).

Additional reading:

e JB. Ames, The History of Assumpsit, 2 Harv. L.
Rev. 1 (1888).

. George F. Deiser, The Origin of Assumpsit, 25
Harv. L. Rev. 428 (1912).

G. THE DEMISE OF THE FORMS OF
ACTION. American states began to abandon the
English system of formsof action, beginningwith New
York's enactment of the Field Code in 1848. In
England, the English Judicature Code of 1873
abandoned the old forms of action and unified law and
equity courts into one court system. Under these
reforms, litigants were required only to state their
claimsintheir pleadingsand provethemincourt. Thus,
the old emphasis on fitting within arecognized form of
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action was eliminated, but the forms of action lived on
as recognized causes of action in the new era.

H. THE TEXAS EXPERIENCE. Texas took its
pleading practices from Spanish law, where the
emphasiswas on pleading facts and not the category of
claiminvolved. The Supreme Court of the Republic of
Texas said pleadings are intended to be “the statement
in a legal and logica manner of the facts which
constitute the plaintiff’s cause of action, or the
defendant’ sground of defense, or thewritten statement
of those facts, intended to be relied on, as the support
or defense of the party in evidence.” Mimsv. Mitchell,
1 Tex. 443, 1846 WL 3635 (1846) (Wheeler, J.)
[emphasisomitted]. Chief Justice Hemphill phrasedit:
“the unmeaning fictions of the common law are
abrogated, and facts only are to be alleged in the
pleadings.” Garrett v. Gaines, 6 Tex. 435, 1851 WL
4014, *8 (Tex. 1851) (Hemphill, C.J.). In Pridgin v.
Strickland, 8 Tex. 427, 1852 WL 4002, *6 (Tex. 1852)
(Lipscomb, J), Justice Lipscomb wrote “neither the
action of trover nor detinueisknown to our forum, and
that our petition, in its structure, is more analogous to
ahill in chancery or to aspecial action on the case than
to any other forms known in other systems of
jurisprudence.” In Fowler v. Poor, Dallam 401 (1841)
(Hemphill, C.J.), the Supreme Court concluded that in
adopting the Common Law, the Legislature expressly
excluded the Common Law system of pleading.
Accord, Whiting v. Turley, Dalam 453 (1842)
(Hutchinson, J.); Bradley v. McCrabb, Dallam 504
(1843) (Hemphill, C.J.).

Notwithstanding Texas' more flexible approach to
pleading, Texas law necessarily recognized some
claims as valid causes of action, and others that were
not. Therecognized claimswerelargely inherited from
the forms of action under English law. In present-day
Texas, the categories of claims are criminal, tort,
contract, equitable, and statutory—much broader
categoriesthan existed under thewrit system and forms
of action in English law. But the problem still persists
that the distinctions between these categories can blur
in certain cases, with consequences for the remedy
available.

VI. THE ROOTS OF TEXASLAW: SPANISH,
MEXICAN,LOUISIANAN,ANDCOMMONLAW.
In Texas, prior to independence from Mexico, the
applicablelaw wasthe Siete Partidas, and the Novisima
Recopilacion, andthe most authoritativetreatiseonthis
law at the time was Febrero Novisimo.** Even after
Texas' independence was established, the Spanish and
Mexican laws continued to determine the effect of
conveyances of land titles and contracts made prior to
independence,'** and for a short period the statute of
limitations on contractual enforcement."™ Louisiana
law was adopted to govern probate proceedings in
Texas."®

The meaning and effect of the Spanish law were
matters of law for the court to determine, not questions
of fact for a jury. The practical necessity of this
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approach waslater explained by Chief Justice Taney in
U.S v. Turner, 52 U.S. 663, 668 (1850) (Taney, C.J.):

. . . if the Spanish laws prevailing in Louisiana
before the cession to the United States wereto be
regarded as foreign laws, which the courts could
not judicially notice, thetitlestoland inthat State
would become unstable and insecure; and their
validity or invalidity would, in many instances,
depend upon the varying opinions of witnesses,
and the fluctuating verdicts of juries, deciding
upon questions of law which they could not, from
the nature of their pursuits and studies, be
supposed to comprehend.

The same considerations applied to Texas courts
litigating Spanish and Mexican land titles. The Texas
Supreme Court could not take judicial notice of
evidence in other cases pertaining to aland title (even
the same land title), but the Court could consider the
evidence of Spanishlaw presentedinthetrial court and
could alsojudicialy notice the Spanish lawsin force at
the time of the events in question. Dittmar V.
Dignowity, 78 Tex. 22, 14 SW. 268, 268 (1890)
(Stayton, C.J.).

A similar approach wastaken by the Supreme Court of
the Republic of Texas to Louisiana law, which was
relevant because of Louisiana's similar reliance on
Spanish law. The Texas Justices had access to
Louisiana case law, and in some cases the Justices
looked to the Louisiana case law for guidance on the
content and interpretation of treaties, Spanish law,
Louisiana statutes, etc. The Texas Supreme Court
sometimes informed itself of the details of Louisiana
law, without reliance on expert witnesses or other
evidence of Louisianalaw developed inthetrial court.

A. SIETE PARTIDAS. The Siete Partidas was a
compilation of the laws of the Kingdom of Castile and
Ledn, part of what is now the Kingdom of Spain.**’
Originally called Libro de las Leyes (Book of Laws),
the work came to be known by the number of its
subdivisions (seven parts). The work was written in
Spanish, not Latin. Traditional history tells usthat the
work was constructed from mid-1250s to the mid-
1260s, by a commission of four jurists who were
personally supervised by King Alphonso X. Previous
effortsto standardizethelaw of the Kingdom of Castile
and Ledn were more in the nature of promulgating
standardized local laws, somewhat akin to America’'s
present-day uniform state laws. The Siete Partidaswas
morein the nature of a superior law, somewhat akin to
our present-day preemptive Federal legidation. The
Siete Partidas had legal force until Texas adopted the
Common Law of England asits criminal law and asto
juries and evidencein 1836, and adopted the Common
Law of England in civil proceedings generally in
1840."*®* The Siete Partidas continued to be the
applicablelaw after 1840, with regard to contracts, and
to land titles, and mineral rights granted during the
periods of Spanish and Mexican rule.
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In Edwards v. Peoples, Dallam 359, 360-61 (1840)
(Mills, J.), Justice Mills applied Spanish law to resolve
a suit to set aside the sale of a diseased slave, in an
action called a “redhibitory action.” Under Spanish
law, a redhibitory action was a suit to nullify a sale
because defects in the article sold made the item
unusable. The Court cited two Louisiana Supreme
Court cases, that were controlled by a Louisiana
statute, asauthority for therulethat aredhibitory action
would not lieif the vendor “ proclaimsthe defect of the
thing sold,” or if the defect was so apparent that “the
vendee would be necessarily compelled to observe the
same.” Id. at 360. Justice Mills cited the Moreau-
Lislet/Carleton trandlation of the Siete Partidas'*® for
the rule that, where the vendor was not aware of the
defect, the buyers' remedy was a reduction in sales
price. In the case at bar, Justice Mills pointed out that
under Spanish law the judge determines damages, but
under the jury system in Texas the jury decides, and
“[t]his court will never interfere with the verdict of a
jury unless manifestly contrary to law and evidence.”
Id. at 360. In Selkirk v. Betts & Co., Dallam 471, 1842
WL 3637 (1842) (Hutchinson, C.J.), the law of Spain
was applied to promissory notes executed in 1839
(beforethe English Common Law wasadopted for civil
matters in Texas). In Garrett v. Gaines, 6 Tex. 435,
1851 WL 4014, *8 (Tex. 1851) (Hemphill, C.J.), the
Court applied Spanish law to a contract entered into in
1836. See Miller v. Letzerich, 121 Tex. 248, 254, 49
S.W.2d 404, 408 (1932) (Cureton, C. J.) (thevalidity of
contracts and land grants predating the adoption of the
Common Law of England governs such contracts and
land grants.

Additional reading:

. Marilyn Stone, Las Sete Partidas in America:
Problems of Cultural Transmission in the
Trandation of Legal Sgns, pp. 281-290, in
Marshall Morris, Translation and the Law (John
Benjamins Pub. Co. 1999).

B. THE NOVISIMA RECOPILACION. The
Recopilacion de las Leyes de los Reynos de las Indies
was afour-volume collection of |aws adapting the laws
of Spain toits colonies (including Mexico), originally
promulgated by King Don Carlos Il in 1681. A
Novisima Recopilacion de las Leyes de Espafia was
published by CharlesV in twelve booksin 1805-1807.

C. THE FEBRERO NOVISIMO. The Febrero
Novisimo was a treatise on Mexican law published in
Vaencia, Spain by Jose Febrero in 1829. Texas
Supreme Court Chief Justice John Hemphill appearsto
have started with a copy of Siete Partidas, but he did
not have access to Febrero Novisimo until the 1842
term cizocourt and the NovisimaRecopilacion until after
1843.

D. THE 1827 CONSTITUTION OF COAHUILA
AND TEXAS. TheConstitution of Coahuilaand Texas
was adopted on March 11, 1827.*** It is unknown to
what extent this constitution became the law of Texas,
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but it is certain that the despots who exercised political
power from Mexico City had no respect for its terms.
This constitution had little impact on Texas law.

E. INTRODUCING THE COMMON LAW TO
TEXAS. The Common Law of England became the
law of Texasin criminal mattersfrom the outset, under
The Declaration with Plan and Powers of the
Provisional Government of Texas (1836), adopted in
the Convention that began on March 1, 1836.'* No
civil judicial system was provided for under the
provisional system of laws. The 1836 Constitution of
the Republic of Texas, art. 1V, § 13, adopted in
September 8, 1836, provided:

SEC. 13. The Congress shall, as early as
practicable, introduce, by statute, the common
law of England, with such modifications as our
circumstances, in their judgment, may require;
andinall criminal casesthe common law shall be
the rule of decision.'*®

On December 20, 1836, Sam Houston, as President of
the Republic of Texas, signed an act adopting the
Common Law of England, “as now practiced and
understood . . . in its application to juries and to
evidence. . ..”** However, the Texas Congress did not
adopt the Common Law of England into its civil law
until January 20, 1840. That statute said:

Be it enacted by the Senate and House of
Representatives of the Republic of Texas, in
Congress assembled, That the Common Law of
England, so far asit is not inconsistent with the
Constitution or acts of Congress now in force,
shall, together with such acts, be the rule of
decision in this Republic, and shall continue in
full force until altered or repeded by the
Congress.'®

Pas. Dig. Art. 804. Section 2 of the 1840 Act repealed
all laws existing in Texas prior to September 1, 1836,
excepting provisional laws adopted by the Provisional
Revolutionary Government and laws relating to land
grants and minera rights. The Act also expressly
carried forward the Spanish conception of community
property as the marital property law of Texas, which
gave both spouses ownership of community property
but which gave the husband management rights over
the community property during marriage. See Section
XXXXIII below. On February 5, 1840, a statute was
adopted that “ the adoption of the common |aw shall not
be construed to adopt the common law system of
pleading, but the proceedingsin al civil suits shall, as

helzg?tofore, be conducted by petition and answer . . .

The Texas Congress's directive to adopt the Common
Law of England in civil court proceedings was
implementedincrementally, ascasesweredecided. The
Legidature’ s directive could not be taken literally. At
the time, England was a monarchy, with primary
legislative power residing in the Parliament. The
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Parliament was made up of the House of Commons,
consisting of representativesel ected from geographical
districts, and the House of Lords, consisting of men
who inherited their legidative positions from their
fathers. The House of Lords also served asthe ultimate
judicial authority, but it had no clear power to override
either Royal decrees or laws enacted by Parliament. In
contrast, Texas was a Republic founded on a written
constitution that was patterned after the United States
Congtitution, where the political powers of the
executive, the legidative, and the judicia branches
were constrained by internal checks and balances, and
wherethegovernment initsentirely wasconstrained by
constitutional limits on the power of government
generally and the division of authority between the
Federal government and the constituent states. The
United States Constitution, and thesimilar constitutions
of American states, imparted aconstitutional dimension
to American court decisions that was absent from, or
only implicit in, the English court decisions.

Ancther point of uncertainty was the fact that the
Common Law of England in some respects devel oped
through the judicial application of Roya decrees and
actsof Parliament stretching back six centuries, and the
Texas Congress could not have envisioned afull-scale
adoption of English statutory law. In Cleveland v.
Williams, 29 Tex. 204, 1867 WL 4513, *4 (Tex. 1867)
(Coke, J.), the Court held that the Common Law of
England in force in Texas did not include England’s
Statute of Frauds adopted during the reign of Charles
I1, which had been adopted “in nearly all the states of
the Union except Texas.” In Paul v. Ball, 31 Tex. 10
(1868) (Lindsay, J.), the Court said: “It is a singular
fact, that, although this state has adopted the common
law by express legislative enactment, yet, unlike most,
if not all, of the states which have adopted the common
law, we have not, asthey have, also adopted all English
statutes of a general nature, up to a particular period,
not repugnant to or inconsistent with the constitution
and laws of the state. Hence our rules of construction
andinterpretation must be predicated uponthecommon
law, upon our statutes, and upon the general policy
embodied in our varied form of government.” The
Supreme Court reconfirmed thisview in Southern Pac.
Co. v. Poster 331 SW.2d 42, 45 (Tex. 1960) (Norvell,
J.) , when it said: “No English statutes were adopted”.

Attheappellatelevel, determiningthe Common Law of
England and other American states was a legal
determination for the court and not a factual
determination for the jury. To determine the Common
Law, early Texas Supreme Court opinions examined
appel latedecisionsof the United States Supreme Court,
appellatedecisionsfrom courts of American states, and
American treatises or commentaries on the law, which
in turn were based on appellate decisions from the
Supreme Courts of the United States and various
American states, and appellate decisions from English
courts. The Texas Supreme Court also periodically
relied on English treatises or commentaries on the
Common Law of England. Occasionally the Texas
Supreme Court would cite to an English case. Thus, as
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to the statutory and case law of other states, a
dichotomy existed. Tria courtscould “learn” the laws
of sister states only through evidence presented in
court. Hill v. George, 5 Tex. 87, 1849 WL 4063, *3
(1849) (Cravens, S.J). The Texas Supreme Court
however, could “learn” the case law of other states by
reading appellate opinions and learned treatises. See
United Sates v. Mitchell, 2 Dall. 348 (U.S. 1795) (the
U.S. Supreme Court consulted Blackstone's
Commentaries to determine English law).

As for the statutory law of other American states,
judicial notice was not generally used by Texastrial or
appellate courts. In Hill v. McDermot Dallam 419,
4212-22 (1841) (Hutchinson, J.), the Supreme Court
refused to take judicial notice of the common law in
forcein Georgia. The Court wrote: “We are presumed
to know what doctrines of the common law pertain to
the jurisprudence of Texas, but this presumption does
not carry our judicial knowledge beyond the limits of
the republic asto any doctrine or rule of municipal law
of any kind in use in aforeign state. . . . We are to
notice officially the jus gentium, but not the internal or
municipal laws of other countries. These last must be
proved--written laws by authenticated copies, and
unwritten ones by the oral testimony of those skilledin
them.” In Crosbyv. Huston, 1 Tex. 203, 1846 WL 3613
(1846) (Hemphill, C.J.), the Court said: “Where the
validity, nature, obligation and interpretation of a
contract depend on the laws of aforeign country, these
lawsmust be proved beforethey can become guidesfor
judicial action.” In Bradshaw v. Mayfield, 18 Tex. 21
(1856) (Hemphill, C.J.), the Supreme Court refused to
take judicial notice of the common law of Tennessee
when it had not been proved up in the trial court.

The earliest learned legal treatises cited by American
courts were American treatises that drew heavily from
English court decisions and treatises on English law.
This served to incorporate English Common Law
doctrinesinto American Common Law. Still, the courts
of American states who had, prior to the creation of
Texas, adopted the Common Law of England had
arrived at the conclusion that the Common Law
adopted in their jurisdiction was actually the Common
Law of England as applied in America. So it happened
in Texas, where the Supreme Court decisions more
frequently cited to Common Law principles articul ated
in prior decisions by the U.S. Supreme Court and the
appellate courts of various American states, asopposed
to the decisions of English courts. Couple that with the
practicality that theearly justices, of the Supreme Court
of the Republic of Texas and later the Supreme Court
of the State of Texas, were al trained as lawyers in
American states, and one-Abner S. Lipscomb (see
Section IX.C.7 below)—had served for fifteen years on
the Alabama Supreme Court before coming to Texas,
and it can be said that the Common Law adopted in
Texas was really the constitutional Common Law of
America, which wasderived from the Common Law of
England. This point was confirmed in Grigsby v. Reib,
105 Tex. 597, 600-601,153 S.W. 1124, 1124-25 (Tex.
1913) (Brown, C.J.):

[W]e conclude that “the common law of
England,” adopted by the Congress of the
republic, was that which was declared by the
courts of the different states of the United States.
This conclusion is supported by the fact that the
lawyer members of that Congress, who framed
and enacted that statute, had been reared and
educated in the United States, and would
naturally have in mind the common law with
which they were familiar. If we adopt that as our
guide and sourceof authority, thedecisions of the
courts of those states determine what rule of the
common law of England to apply to this case.

In Grigsby v. Reib the Supreme Court rejected the
English Common law of informa marriage. In
Clarendon Land, Investment & Agency Co. V.
McClelland, 86 Tex. 179, 23 SW. 576, 577 (Tex.
1893) (Gaines, J.), the Court observed that “[n]either
the courts nor the legislature of this state have ever
recognized the rule of the common law of England
which requires every manto restrain his cattle either by
tethering or by inclosure.” Accord, Davisv. Davis, 70
Tex. 123,125, 7 S.W. 826, 827 (Tex. 1888) (Gaines, J.)
(“this rule has not been regarded as applicable to the
condition of thelandsin thisstate”). In alater case, the
Texas Commission of Appeals characterized the
decision of whether a common law doctrine had been
incorporated into Texas law by the Act of 1840 in this

way:

The Court of Civil Appeals has correctly
announced the rule under the English common
law. Whether that doctrineisinforcein thisstate
under the act of 1840, which makes the common
law of England therule of decisioninthisstate, is
aqguestion requiring an examination not only into
the common-law rule, but into its basis and its
applicability to our system of jurisprudence as
applied to lands and interest therein.

Perry v. Smith, 231 SW. 340, 341 (Tex. Com. App.
1921, judgm’t adopted) (Phillips, C.J.).

Finally, the Common Law of England that was adopted
in Texas did not include the English forms of action.
Chief Justice Hemphill explained, in Banton v. Wilson,
4 Tex. 400, 1849 WL 4037 (1849) (Hemphill, J.):

All forms of action have been abolished in our
system of jurisprudence, or rather they werenever
introduced. The distinctive actions of assumpsit,
debt, trover, trespass, detinue, action on the case,
& c., are not now nor were they ever recognized
or permitted to mar the beauty of our judicial
system. The distinctive forms of action were
supposed at common law to be essential to the
administration of justice. We know from
experience that the supposition is totaly
unfounded . . . .

Today, the operative statute is Texas Civil Practice &
RemediesCode Section 5.001, which says: “ Therule of
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decision in this state consists of those portions of the
common law of England that are not inconsistent with
the constitution or the laws of this state, the
constitution of this state, and the laws of this state.” In
present day, direct and even indirect citations to
English Common Law seldom occur, and the primary
source of Common Law principlesisprior Texas cases.

F. THE COMBINING OF LAW AND EQUITY
COURTS. England had separate court systems, one
that had power to grant legal relief (i.e., damages) and
one that had power to grant equitable relief (i.e.,
rescission, specific enforcement, injunction.) Texas
from the outset combined law and equity courtsinto a
single court system. The rejection of the English
separation between law and equity courtswasincluded
in the August 27, 1845 Constitution, Art. 1V, 8 10. As
a consequence of this fusion of law and equity, a
complaining party could seek both legal and equitable
relief against all concerned partiesin onelawsuitinone
court. Miller v. Alexander, 8 Tex. 36, 1852 WL 3904,
*5-6 (1852) (Wheeler, J.). Also, the fusion avoided a
multiplicity of suits, that was sometimes required by
English procedure.”” However, many of the English
distinctions between legal and equitable remedies
continued to be recognized in Texas courts, the main
difference being that the plaintiff in Texasdid not have
to elect alegal or equitable remedy at the time the case
was filed. Additionaly, the English idea carried
through to Texas, that equitable relief was available
only when legal relief was not available.

An early Texas case distinguishing law and equity was
Smith v. Fly, 24 Tex. 345, 1859 WL 6433 (Tex. 1859)
(Wheeler, C.J.), where suit was brought to reform a
deed for mutual mistake, and to recover compensation
for a deficiency in the amount of land conveyed. The
defendant asserted that the statute of limitations had
expired on thisclaim, which he characterized asalegal
claim for money paid by mistake, sometimes called a
claim for “money had and received.” The plaintiff
asserted that this was not a legal claim for money
mistakenly paid, but rather a claim in equity to correct
for a mistake in the deed. Id. at *4-5. The Supreme
Court found that the claim was in equity, and
acknowledged that statutes of limitations do not apply
to equitable claims, but the Court nonethel ess applied
the statute of limitations to the proceeding, as a matter
of equity. Id. at *5.

VIl. LACK OF REFERENCE SOURCES IN
EARLY TEXAS. It was an unhappy consequence of
living beyondthefrontier that Texas early lawyersand
Supreme Court Justices, who themselves were district
court judges as well, did not have complete law
libraries. As noted in Section VII above, the early
Justices of the Supreme Court of the Republic of Texas
had incomplete collections of Spanish and Mexican
law. A Louisiana-sponsored English translation of the
Siete Partidas, by L. Moreau-Liset and Henry
Carleton, appeared in 1820. While Chief Justice
Hemphill is said to have studied the Spanish language
and Spanish and Mexican law, citing to lawswrittenin
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Spanish injudicial opinionswritten in English posed a
challenge. In Garret v. Nash, Dallam 497, 409 (Tex.
1843) (Hemphill, C.J.), Justice Hemphill quoted
extensively in Spanish from the Siete Partidas, as well
as from the Spanish commentator José Febrero.
However, the Court did not have a copy of the
Recopilacions, so Justice Hemphill turned to the
Institutes of the Civil Laws of Spain by Aso and
Manuel, aswell as atreatise by the commentator Juan
Sala, lllustraction del derechoreal de Espana(Mexican
ed. 1832), which he quoted in Spanish, and concluded
that the version of Febrero in his possession was
out-dated on the point of law in question.’® In Scott v.
Maynard, Dallam 548, 552 (Tex. 1843) (Hemphill,
C.J), Chief Justice Hemphill was forced to cite the
Louisiana case of Savenet v. Breton (La. 1830), for an
interpretation of Febrero Novisimo in a community
property case, because he did not have access to
Febrero; treatise. However, Chief JusticeHemphill was
able to cite directly to Febrero in Smith v. Townsend,
Dallam 569, 572 (1844) (Hemphill, C.J.), indicating
that he had acquired acopy of Febrerointheinterim. In
Holdeman v. Knight, Dallam 566, 567 (Tex. 1844)
(Jones, J.), Justice Jones wrote that the Court was
compelled tolook to theappel late cases of Louisianato
determine the Spanish law governing foreclosures. In
Gautier v. Franklin, 1 Tex. 732 (1847) (Hemphill, C.J),
the Court had difficulty in determining from Spanish
and Mexican authoritieswhat the statute of limitations
was on private contracts, so the court adopted the
Louisiana Supreme Court’s view on that question. In
Garrettv. Gaines, 6 Tex. 435, 1851 WL 4014, *8 (Tex.
1851) (Hemphill, C.J.), the Chief Justiceremarked that
the only copy of the Siete Partidas he had wasthe work
of Aso and Manuel incorporated into the first volume
of White's Recopilacion. And even sources of
Anglo/American law wereincomplete. In Chevallier v.
Sraham, 2 Tex. 115, 1847 WL 3513, *2 (1847)
(Hemphill, C.J.), the Court noted, in a case involving
the definition of acommon carrier, that “[t]he solution
of this question is not unattended with some difficulty,
as some of the most important authorities on one of the
particular pointsto be decided are not accessibleto the
court.” In James v. Fulcrod, 5 Tex. 512, 1851 WL
3915, *8 (Tex. 1851) (Hemphill, C.J.), the Court wrote
that a North Carolina Supreme Court case was not
accessible to the court, so the Court relied upon the
discussion of that case in a North Carolina court of
appeals opinion. In contract disputes, early Texas
lawyers and justices cited cases from England, and
cases decided by the U. S. Supreme Court and the
Supreme Courts of American states, and cited avariety
of treatises like Kent’s Commentaries (1826-1830),
Story’ s treatise on Bailments (1832), and sometimes
Blackstone's Commentaries. (1765-1769).

It was not until 1879 that West Publishing Company
offered its first regiona case reporter, the North
Western Reporter.®® West's approach was not to
publish selective decisions, but instead to publish all
appellate court opinions. Thisstarted atrend that grew
into a nationwide case reporting system that not only
enriched the West family for generations but al so made
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the appellate opinions of all state and federal courts
readily availabletolawyersand judgesacrossAmerica.
This approach to publishing resulted in a giant growth
inthe body of published appellate opinionsinthelatter
part of the Nineteenth Century, leading to a condition
which Professor Grant Gilmore described in this way:
“There were simply too many cases, and each year
addeditsfrightening harvest totheappallingglut.”*° In
contrast to the limited access to case law in early
Texas, lawyers and judges now are bedeviled with too
much case law.

VIIl. LEARNING THE LAW. Nowadaysthe path
toalaw licenseis afour-year undergraduate degree, a
three-year law degree, and passing a state bar exam.
Previously, alaw license could be gained after aperiod
of apprenticeshipinalaw office, or by self-study which
was called “reading the law.” To better understand the
circumstances of Nineteenth Century Texas Supreme
Court Justices, it is worthwhile noting the path to the
practice of law in America. Virginia lawyer George
Wytheread law in hisuncle’ slaw office and joined the
Bar in 1746."* Virginialawyer Patrick Henry studied
the law while serving victual sat hisfather-in-law’ sinn
that was across the highway from the Hanover County
Courthouse. Thomas Jefferson, James Monroe, and
Henry Clay, apprenticed under Williamsburg, Virginia
lawyer George Wythe. John Adams (one of America’'s
great lawyers) graduated from Harvard College and
apprenticed for two yearsin the office of JamesPutnam
in Worcester, Massachusetts before being admitted to
the Bar in 1761."** John Rutledge of South Carolina
studied law at the Middle Temple, in London, and in
1760 was admitted to the Bar in England, before
returning to America and establishing a practice in
Charleston.*** Virginialawyer Peyton Randol ph studied
law at the Middle Temple of London’s Inns of Court
and joined the Bar in 1743. Virginia lawyer Edmund
Randolph read the law in the office of his father John
Randolph and his uncle Peyton Randolph. James
Monroe studied law under Thomas Jefferson.'*
Edmund Pendleton apprenticed at age 13 to the clerk of
the court of Caroline County, Virginia, and was
admitted to the Bar at age 20, in 1745."*° James Wilson
was born in and attended universities in Scotland,
emigrated to America in 1766,"* obtained a degree
from Philadel phiaCollege, **” studied law in the offices
of John Dickinson, and was admitted to the
Pennsylvania Bar in 1767."*® Charles Cotesworth
Pinckney graduated from Oxford University (where he
heard William Blackstone lecture), and was admitted
to the English Bar in 1768, and the South CarolinaBar
in1770.** John Marshall’ slegal education consisted of
reading Blackstone's Commentaries and attending six
weeks worth of lectures given by George Wythe at
William and Mary College;**° he joined the Virginia
Bar in 1780."* William Wirt studied the law under
Virginia attorney Benjamin Edwards,*** and was
admittedtotheVirginiabar in 1792.*** Henry Clay read
the law with George Wythe and was admitted to the
Virginia bar in 1797.*** Roger B. Taney graduated
from Dickinson College in Pennsylvania in 1795,
apprenticed under Annapolis Judge Jeremiah Townley
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Chase for three years, and was admitted to the
Maryland Bar in 1799. Joseph Story apprenticed under
Samuel Sewall (then a congressman and later chief
justice of Massachusetts) in Marblehead,
Massachusetts ,**° and later under Samuel Putnam in
Salem,*® and was admitted to the Bar in Salem,
Massachusettsin 1801. Daniel Webster graduated from
Dartmouth College in 1801 and apprenticed under
Thomas W. Thompson in Salisbury, New
Hampshire,"*’and later under Boston attorney,
Christopher Gore,**® and was admitted to the Bar in
1805."° John C. Calhoun earned a degree from Yale
College, studied law at Tapping Reeve Law School in
Litchfield, Connecticut, and was admitted to the South
Carolina Bar in 1807. William Barret Travis
apprenticed under James Dellet, alawyer in Claiborne,
Alabama, and was admitted to the Bar sometime before
1828."*° Charles Sumner graduated from Harvard Law
School in 1833, and was admitted to the M assachusetts
Bar in 1834."' Abraham Lincoln read the law on his
ownin New Salem, lllinois,*** and was admitted to the
[llinois Bar in 1837.'** Rutherford B. Hayes read the
law in Columbus, Ohio and then went to Harvard Law
School, where he obtained an L.L .B. and was admitted
to the Ohio Bar in 1845.

America sfirst professorship in law was established at
William and Mary College in Williamsburg, Virginia,
in 1779."* Virginia Governor Thomas Jefferson
appointed his mentor George Wythe to the position.
Thefirst law school in AmericawastheLitchfield Law
School, a private school founded in Connecticut in
1784, which closed in 1833. New York Chancellor
James Kent was appointed the first professor of law at
Columbia College in New York City, in 1793.° In
1802, Yale College, in New Haven, Connecticut,

established its first professorship of law for
undergraduates.™™® Harvard College, in Boston,

Massachusetts, established its first undergraduate
professorship of law in 1815."*" Harvard Law School
was founded on May 17, 1817.**® In 1826, David
Daggett became thefirst Professor of Law at Yale Law
School.*** Yale Law School claims a founding date of
1824,"° but Yale granted its first L.L.B in 1843.*%
ColumbiaLaw School, inNew Y ork City, wasfounded
in 1858.

The ascendancy of law schools as the preferred and
ultimately only entree into the law profession
originated under Christopher ColumbusL angdell, Dean
of Harvard Law School in the 1870s. Texas' first law
curriculum was established at Austin Collegein 1855,
which graduated four students and ended after one
year.'®? From 1857 to 1872 Baylor University offered
atwo-year law curriculum.'®® The University of Texas
established its school of law in 1883, offering a two-
year law curriculum.*®* Other permanent law schoolsin
Texaswere: Baylor University School of Law (revived
in 1919); South Texas College of Law (est. 1923);
Southern Methodist University School of Law (est.
1925); St. Mary'sUniversity School of Law (est. 1934);
the University of Houston College of Law (est. 1947);
Texas Southern University School of Law (est. 1947);
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Texas Tech University School of Law (est. 1964); and
Texas Wesleyan University School of Law (est.
1993).'%°

The first written bar exams in America were
implemented in 1870.° In 1871, New York state
passed alaw requiring that new lawyers compl etethree
years apprenticeship or one year of law school, plus
pass a public examination.’®” The exam requirement
waswaived for graduates of Albany and Columbial aw
Schools (the so-called “degree privilege’).'®® The
American Bar Associationwasfounded in 1878."° The
Texas Legislature recognized a degree privilege from
1891 to 1903, and from 1905 through 1937.'° The
American Association of Law Schoolswasfounded in
1900."* The Law School Admission Test (LSAT) was
first used for admitting studentsin 1948.'"

As to law reviews. the American Law Register was
establishedin 1852; the Albany Law Journal in 1870;'"
Harvard Law Review in 1887; Yae Law Journal in
1891'"%; Columbia Law Review in 1901, the Michigan
Law Review in 1902; Northwestern's Illinois Law
Review in 1906.'”® The Texas Law Review was
founded in 1922.17

IX. EARLY TEXAS SUPREME COURT
JUSTICES. Theearly justicesof the Supreme Court of
the Republic of Texashad aformativeimpact on Texas
law, including Texas Contract Law. To study them and
what influenced them, is to study the roots of Texas
law. But when the law is being announced by courts, it
isannounced only to resolve an actual controversy, and
judges must wait for acontroversy to reach their court
before they can pronounce the law. Also, the stare
decisis effect applies only to legal principles that are
necessary to resolve the controversy. Disquisitions on
the law that go beyond what is necessary to resolve the
controversy are caled dictum, and dictum is not
binding on subsequent courts. Thus, the Common Law
develops incrementally over time. Many judges,
operating in many different contexts, contributed to the
growth of the Common Law over time.

A. SUCCESSIVE SUPREME COURTS. The1836
Consgtitution of the Republic of Texas established a
Supreme Court consisting of a chief justice and eight
associate justices, who were the eight district court
judges of the Republic.'”” The Chief Justice was
appointed by the Texas Congress.!” The trial
judges/associate justices and the Chief Justice were
elected “ by joint ballot of both Houses of Congress.”*”
Under the 1845 Constitution of the State of Texas, the
Texas Supreme Court was reduced to one chief justice
and two associatejustices, all of whom were appointed
by the Governor to serve six years terms, subject to
confirmation by two-thirds of the Senate."® In 1850,
the Constitution was amended to provide for popular
election of Supreme Court justices. In 1861, Texas
adopted a new Constitution upon secession from the
United States of America, that had the same terms for
thejudiciary asdid the Constitution of 1845."** In 1866,
Texas adopted a constitution, according to the dictates
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of Presidential Reconstruction, which provided for the
popular election of five justices to serve for ten year
terms, and who were to elect from among themselves a
chief justice.®” In September 1867, U.S. Army Major
General Sheridanremoved thefivesittingjusticesfrom
the Texas Supreme Court, and appointed five new
justices. In 1869, yet another Constitution was
promulgated by military authorities pursuant to the
Reconstruction Acts of Congress. Under the 1869
Constitution, the Governor, subject to confirmation by
the Senate appointed three justices to staggered nine-
year terms on the Supreme Court.'®* In 1874, the
Constitution was amended to increase the number of
Justices to five.® In 1876, Texans adopted a new
Constitution, which established both a Supreme Court
and a Court of Appeals. The Supreme Court consisted
of a Chief Justice and two Associate Justices, elected
for six year terms.'® In 1945, the Texas Constitution
was amended to increase the number of justices on the
Supreme Court from three to nine, and the
commissioners of the Supreme Court Commission of
Appeals became Supreme Court Associate Justices.
Sincethat time, the Texas Supreme Court has consisted
of one Chief Justice and eight Justices, each holding 6-
year terms.

B. THE EARLY TERMS OF COURT. The first
term of the Supreme Court of the Republic of Texas
was the Fall 1840 term, convened by Chief Justice
Thomas J. Rusk, and attended by half of the district
judgeswho were a so Associate Judges of the Supreme
Court, including Justices William J. Jones, John T.
Mills, A.B. Shelby, and John Hemphill.*¥¢ During the
1840 session, the Supreme Court heard eighteen
cases.'®” The Court also met in 1842, 1844, and 1845.

C. JUSTICESOF THE SUPREME COURT OF
THE REPUBLIC OF TEXAS.

1. Rusk. Thomas Jefferson Rusk, the first active
Chief Justice of the Supreme Court of the Republic of
Texas, was born in South Carolina on December 5,
1803."® He acquired his secondary education through
self-study, with the assistance of hisfamily’slandlord,
statesman John C. Calhoun. Calhoun helped Rusk get
ajob in the Pendleton County district clerk’s office,
where he read the law and was admitted to the Bar in
1825."% Rusk practiced law until 1834, when the
wealth he had invested in a gold mine was embezzled.
Rusk chased the swindlersto Nacogdoches, Texas, but
found that they had gambled his money away.'*° Rusk
was befriended by Sam Houston, and Rusk decided to
stay and joined in the Texas Revolution. Rusk
participated in the defense of the canon at Gonzales
(“Come and take it"). The provisional revolutionary
government named Rusk Inspector General of the
Army for the Nacogdoches District. Rusk signed the
Texas Declaration of Independence, attended the
Congtitutional Convention, and wasnamed Secretary of
War by the ad interim government.***” Rusk fought at
the battle of San Jacinto, and took command of the
TexasArmy for five months after Sam Houston went to
New Orleans for treatment of his shattered ankle.'*



170 Y ears of Texas Contract Law

Chapter 9

When Houston became the first president of the Texas
Republic, Rusk served for afew weeksin hiscabinet as
Secretary of War.'*® Rusk served in the Constitutional
Convention of 1836, and in two sessions of the Texas
Congress.” In 1837, Rusk was elected by the Texas
Congress as major general of the Texas militia, where
he both directed and led a succession of military
engagements against alied forces of Cherokee Indians
and partisans loyal to Mexico.*> On December 12 of
1838, Rusk was elected by the Congress as Chief
Justice of the Supreme Court.® Rusk was the third
Chief Justice, but the first to call the Supreme Court
into active session, which occurred on January 13,
1840."" He resigned effective June 30, 1840, to return
to law practice.”® Rusk was €elected president of the
Convention of 1845 that approved the annexation of
Texas to the United States.® In 1846, after Texas
annexationtotheUnited States, Rusk and Sam Houston
wereelected by the Texas L egislature asthefirst Texas
Senators, Rusk garnering more votes than Houston.**
A year after the death of hiswife, and suffering from a
tumor, Rusk committed suicidein 1857.%* While Chief
Justice, Rusk authored the Supreme Court’s first
opiniontouching on contract law, Whitemanv. Garrett,
Dallam 374, 1840 WL 2790 (1840) (Rusk, C.J.), in
whichthecourt allowed the seller torecover against the
buyer on abond to sell land.

2. Hemphill.InDecember of 1840, by anarrow vote
of the Texas Congress, John Hemphill became Chief
Justice of the Supreme Court of the Republic of Texas.
When Texas was annexed to the United States in
March of 1846, Hemphill becamethefirst Chief Justice
of the state Supreme Court. He served as Chief Justice
of the Texas Supreme Court from 1846 to 1858. In
1859, Hemphill was el ected to the United States Senate
and served there until hewas expelled by resolution on
July 11, 1861, when Texas seceded from the Union.**

Hemphill was born in South Carolina in 1803. His
parents had immigrated from Ireland. His father was a
Presbyterian minister. Hemphill attended college at
Jefferson College, a Presbyterian school founded by
three Princeton graduates, 30 milessouth of Pittsburgh,
Pennsylvania.®® After graduating second in his class,
Hemphill returned to South Carolina where he taught
school for afew years. In 1828 he went to work in a
law officein Columbia, South Carolina, andin 1829 he
went to law practice. In the ensuing years, Hemphill
becameinvolved in politics and newspaper publishing,
adopting a dtrident pro-slavery and states’ rights
viewpoint. He was stabbed three times in a brawl and
shotinaduel. In 1835, Hemphill left South Carolinato
fight with the U.S. Army in conflict against the
Seminole Indians in the Florida swamps, but he
returned serioudly ill with liver damage that plagued
him the rest of his life. In 1838 Hemphill moved to
Texas. In 1840, after less than two yearsin Texas, the
Congress of the Republic of Texas elected Hemphill to
serve as the district judge for the Fourth Judicial
District. This appointment also made him an associate
justiceof the Texas Supreme Court. ArticlelV, Section
4 of the 1836 Constitution of the Republic of Texas
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provided: “The judges, by virtue of their offices, shall
be conservators of the peace, throughout the
Republic.” District Judge Hemphill took this
commission to heart. While ajudge hewasinvolvedin
the legendary Council House Fight in 1840 in San
Antonio, an indoor/outdoor confrontation that resulted
in the deaths of forty-three Indians, Anglo settlers, and
a Mexican. During the fracas, Hemphill was attacked
by aComanche Indian, and it is reported that Hemphill
produced a Bowie knife from under his black robe and
dispatched his assailant. In 1840 Hemphill was el ected
by the Texas Congress to be Chief Justice of the
Supreme Court of the Republic of Texas.”** Hemphill
replaced Sam Houston as U.S. Senator on March 3,
1859. Hemphill left the U.S. senate upon Texas
secession, and hewas el ected asa Texas representative
to thefirst Confederate Congress, where he had ahand
in drafting the constitution for the Confederate states.
Hemphill died in January of 1862. Hemphill’ s contract
cases are discussed throughout this Article.

3. Scurry. Richardson A. Scurry served asaJustice
of the Republic of Texas from 1840 to 1841.% Scurry
was born in Tennessee in 1811. Scurry’s father was a
lawyer, and Scurry apprenticed under a Tennessee
judge, and was admitted to the Bar in 1830 at age 19.
Scurry arrived in Texasin timeto fight at the Battle of
San Jacinto. He then practiced law in Clarksville,
Texas. President Houston appointed him district
attorney of the First Judicial District, and in 1840 the
Texas Congress el ected himto serveasdistrict judge of
the Sixth Judicia district, which made him a member
of the Texas Supreme Court. Scurry served in the
Texas Congress and the United States Congress. He
was later adjutant general of the Confederate Army.
Scurry died in 1862. During the Supreme Court’ s1840
term, Scurry wrote Knight v. Huff, Dallam 425 (1841)
(Scurry, J.) (reversing judgment upon finding that
offset in estate administration and cattle purchase
claimsshould beallowed sinceit conformed with intent
of the contracting parties).

4.  Hutchinson. Anderson Hutchinson served on the
Supreme Court of the Republic of Texasfrom 1841 to
1843. He was born in Greenbriar County, Virginiain
1798. Hisfather was the clerk of the county court and
he studied law while helping his father. He practiced
law in Tennessee, Alabamaand Mississippi until 1840
when he and hiswife moved to Austin. In 1841 he was
appointed judge of the Fourth or Western District.
Hutchinson has been described as one of the most
scholarly lawyers and legal writers to sit on a Texas
bench.?® In 1842 Hutchinson was captured by Adrain
Woll’s forces and marched to Perote prison, for six
months as a prisoner. Hutchinson was released in
March 1843. When Hutchinson was released, he took
aU.S. Navy ship home, but, having his fill of frontier
life he returned to Mississippi. In June of 1843 he
tendered his resignation as district judge to President
Sam Houston. In 1848 he published the Mississippi
Code. He died in 1853.2°" Hutchinson wrote a number
of contract cases cited in this Article.
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5. Morris. Richard Morris served on the Supreme
Court of the Republic of Texas from 1841 to 1844.
Morriswas born in Hanover County, Virginiain 1815,
son of a prominent Virginia lawyer and legislator.
Morris was educated at Burke High School in
Richmond and attended the University of Virginiafor
two years, then returned to Richmond to work in his
father’ slaw office. He studied law at the University for
one more semester, then joined the Virginia Bar. He
moved to Texas in 1838. Morris practiced law in
Houston and then Gal veston, and was appointed district
judge of the First Judicial District in 1841 at age
twenty-six. As a result of this appointment Morris
became ajustice on the Supreme Court of the Republic
of Texas. Morris sat in on three sessions of the
Supreme Court before dying of yellow fever in
Galveston on August 19, 1844, a the age of
twenty-nine.*®

Morris wrote the Opinion in Allcorn v. Sweeney,
Dallam 494 (1843) (Morris, J.) (reversing a judgment
for the defendant in an action on promissory note,
holding that where a party enforces contractual
penalties for non-performance, the original position of
the parties before the penalty should be restored as
much as possible).

6. Baylor.Robert Emmett Bledsoe Baylor served on
the Supreme Court of the Republic of Texasfrom 1841
to 1846. Baylor was born in Kentucky in 1793. He
apprenticed the law in the office of hisuncle, alawyer
and Congressman. Baylor fought in the War of 1812,
and was elected to the Kentucky Legislature in 1810
and 1819. Baylor relocated to Alabama, where he was
elected to the Alabama Legislature and in 1828 to the
U.S. Congress. In 1839, Baylor underwent areligious
conversion and became a Baptist minister, and then
relocated to Texas. In 1845, he helped found Baylor
University in Independence, Texas, and taught
constitutional law there. In 1841, Baylor wasel ected by
the Texas Congress to be judge of the Third Judicial
District, which made him a justice of the Supreme
Court. He served 23 years on the Supreme Court. He
died in 18732

7. Lipscomb. Abner S. Lipscomb served on the
Texas Supreme Court from 1846 to 1856.%'° Born in
1789 in South Carolina, Lipscomb studied law under
the famous statesman John C. Calhoun, then in 1811
moved to Alabama Territory. When Alabama became
a state in 1819, Lipscomb became a Justice on
Alabama’ s Supreme Court. He served as Chief Justice
of that Court from 1823 until 1834, when he went back
into law practice. In 1839, Lipscomb moved to the
Republic of Texas, where he served as Secretary of
State. Lipscomb was appointed to the State Supreme
CourtinMarch of 1846, and wasre-electedin 1851 and
1856. He died in officein 1856.%** During histenure on
the Supreme Court, Justice Lipscomb authored many
contract decisions that are discussed throughout this
Article.

-19-

8. Wheder. Royal Tyler Wheeler served on the
Supreme Court of the Republic of Texas from 1844 to
1845, and continued to serve on the state Supreme
Court from 1845 to 1858. Born in Vermont in 1810,
Wheeler grew up in Ohio where he joined the Bar. In
1837, Wheeler moved to Fayetteville, Arkansas where
he practiced law, eventually becoming a Arkansas
Supreme Court justice?? In 1839 he married and
moved to Nacogdoches, Texas, where he practiced law
with C.L. Anderson, then vice-president of the
Republic of Texas?® In 1842 he became District
Attorney, and in 1844 he was appointed as District
Judge, which made him an associate justice of the
Supreme Court of the Republic of Texas. When Texas
became a state, Governor J. Pinckney Henderson
appointed Wheeler to the state Supreme Court.”*
Rutherford B. Hayes (later the 19" President of the
United States) visited Wheeler in Texas in 1849, and
described Wheeler’' s judge’ s chambers as a log cabin
fourteen foot square, with a bed, atable, five chairs, a
washstand and a “whole raft” of books and papers.?*®
Wheeler was re-elected as Associate Justice in 1851
and 1856, and was appointed to Chief Justice after
Hemphill was elected asa Texas Senator. Wheel er was
elected Chief Justice in August 1858. Wheeler
committed suicide in 1864.%*° Justice Wheeler wrote
many other contract decisions that are discussed
throughout this Article.

9. Interesting Articles.

* James W. Paulsen, The Judges of the Supreme Court
of the Republic of Texas, 65 Tex. L. Rev. 305 (1986).

» HansWolfgang Baade, ChaptersintheHistory of the
Supreme Court of Texas. Recongruction and
"Redemption” (1866-1882), 40 St. Mary'sL. J. 17, 23
(2008).

D. PRE-CIVIL WAR STATEHOOD. Texas
became a state of the United States of America on
December 29, 1845. The first Governor was J.
Pinckney Henderson. Henderson appointed three
justicestothe Supreme Court of Texas: John Hemphill,
Abner Lipscomb, and Royall Wheeler. Many of the
contract opinions of Chief Justice Hemphill and
Justices Lipscomb and Wheeler are discussed
throughout this article.

1. Roberts. Oran Milo Roberts served on the Texas
Supreme Court from 1857 to 1862 and then again from
1864 to 1866. Roberts was born in South Carolinain
1815. Hewasraised in Alabama and educated at home
until he was seventeen. He graduated from the
University of Alabamain 1836 and was admitted to the
bar in 1837. Roberts moved to Texas in 1841. He
became adistrict attorney and then adistrict judge, and
was elected in 1857 to fill Abner S. Lipscomb’s place
on the Texas Supreme Court. In 1861 Roberts was
€l ected president of the Constitutional Convention that
voted for secession. He resigned his bench in 1862 to
fight in the Confederate Army. He replaced Royall T.
Wheedler as Chief Justice of the Texas Supreme Court
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in November 1864. At the conclusion of the war, he
resigned his bench and practiced law in Smith County.
In 1874, Governor Richard Coke reappointed him as
Chief Justice of the Texas Supreme Court, aposition he
continued to hold after the adoption of the Constitution
of 1876. In 1878, Roberts was nominated as the
Democratic candidate for governor, whereupon he
resigned his bench. He was el ected governor that same
year.?’” Some of Roberts’ contract case opinions are
discussed throughout this Article.

E. CIVIL WAR PERIOD. Texas seceded from the
United States of America by the Ordinance of
Secession,?*® adopted by the Secession Convention on
February 2, 1861, and ratified by public vote on
February 23, 1861. Texasjoined the Confederate States
of America on March 1, 1861. The people of Texas
amended the constitution in 1861, after Texas |eft the
Union. Under the Constitution of 1861, the Texas
Supreme Court consisted of one chief justice and two
associate justices. As the war progressed, the court
system was suspended.*® The last battle of the Civil
War was fought on May 13, 1865 at Palmito Ranch, in
Cameron County, outside Brownsville, Texas. In that
battle, the Confederate forces under Colonel John
Salmon (Rip) Ford defeated the Union forces. The
surrender of belligerent forces in Texas occurred on
May 28, 1865.>° On June 2, 1865, General Edmund
Kirby-Smith formally surrendered Confederate forces
in Texas at Galveston, Texas to General Edmund J.
Davis (later elected a Reconstruction Governor of
Texas). Thearticlesof capitulation were signed aboard
the USS Fort Jackson in Galveston Bay, ending
hostilities in Texas. The existing secessionist state
government ceased to function on June 8, 1865.>** On
June 17, 1865, A. J. Hamilton was appointed as
provisional governor by U.S. President Andrew
Johnson.”* Hamilton took control of the state on
September 26, 1865.7*% President Johnson proclaimed
the civil war to have ended on August 20, 1866.

1. Moore. George F. Moore served on the Texas
Supreme Court from October of 1862 to June of 1881,
with skipped intervals. Moore was born in Georgiain
1823.7** He was educated at the University of Alabama
and Virginia and began studying law in 1840. Moore
was admitted to the bar in 1844.*> He moved to
Alabamaand thento Crockett, Texasin 1846.*° Moore
moved to Austin in 1856, and then to Nacogdoches.”’
He was elected to the Texas Supreme Court in 1863,
andwhen Chief JusticeO.M. Robertsresigned fromthe
Supreme Court to join the Confederate Army, Moore
became Chief Justice.””® Moore was reelected to the
Court under the Constitution of 1866. Moore was
removed from the Court by Major General Philip
Sheridan in September 1867, but was reappointed in
1874 by Governor Coke. He was re-elected in 1875,
and was elected as Chief Justicein 1878.*° He served
until 1881.7*° Moore' s contract opinions are discussed
inthisArticle.

F. RECONSTRUCTION. After the Civil War
ended, Texas went through a phase of Presidential
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reconstruction, pursuant to conditions imposed by
President Andrew Johnson. In 1866, Texas adopted a
new Constitution, and in the following election James
W. Throckmorton was elected the 12" Governor of
Texas. Throckmorton took control of the Capitol on
August 13, 1866, and on August 20 President Johnson
declared that the insurrection in Texas had ended.”*
The Constitution of 1866 established a Supreme Court
consisting of five justices serving ten year terms. The
persons elected as justices were George F. Moore
(selected by other justices as Chief Justice), Richard
Coke, Stockton P. Donley, AsaH. Willie, and George
W. Smith.?** This court sat for only three terms in
December 1866, January and April of 1877. The 1866
Congtitution did not permit freed daves to vote. In
March and July of 1867, the United States Congress
enacted three reconstruction statutes, which placed
Louisiana and Texas in the Fifth Military District and
authorized the military commanders to remove state
officils who impeded Reconstruction. Governor
Throckmorton drew theire of the military commander
inTexas, Mgjor General CharlesGriffin, becauseof the
Governor’ slenient attitudetoward former Confederates
and his attitude toward freedman’s civil rights.?** On
September 10, 1867, the commander of the Fifth
Military District, Major General Phillip Sheridan,
removed a large number of state and local Texas
officials, including Governor Throckmorton and Chief
Justice Moore and Associate Justices Coke, Donley,
Willie, and Smith. On July 30, 1867, Major General
Sheridan appointed Elisha M. Pease as Governor and
AmosMorrill asChief Justice, and Livingston Lindsay,
Colbert Caldwell, Albert H. Latimer, and Andrew J.
Hamilton as associate justices of the Supreme Court of
Texas (now called the “Military Court”). The
Congressional  Reconstruction  Constitution was
adopted in 1869, empowering the governor to appoint
a chief justice and two associate justices to staggered
nine-year terms. Republican Governor Edmund J.
Davisappointed Lemuel D. Evansas Chief Justice, and
Moses B. Walker and Wesley B. Ogden as Associate
Justices.?**

1. Coke Richard Cokewasbornin1824inVirginia.
He graduated with a law degree from the College of
William and Mary in 1848.2° He moved to Waco,
Texas in 1850 and opened a law practice. He was a
delegateto the Secession Conventionat Austinin 1861.
He joined the Confederate Army as a private and in
1862 raised a company that became part of the 15"
Texas Infantry and served asits Captain for the rest of
thewar. He was appointed a Texas District Court judge
in 1865 and in 1866 was el ected as an assaciate justice
of the Texas Supreme Court. He was removed, along
with the four other Justices, in September 1867 by
Major General Philip H. Sheridan. In 1873, Coke ran
for Governor as a Democrat and won by a wide
margin.?®® The “Semicolon” court ruled his election
invalid in a habeas corpus proceeding styled Ex Parte
Rodriguez, 39 Tex. 705 (1863). Governor-Elect Coke
ignored the decision, and by stealth occupied the
second floor of the State Capitol. Governor Edmund J.
Davis marshaled armed forces on the first floor of the
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Capitol, and appealed to President Ulysses S. Grant for
federal support. Grant refused to intervene, so Davis
resigned early and Coke was sworn in as Governor on
January 13, 1874. Coke's contract decisions are
discussed throughout this Article.

2. Willie. Asa H. Willie was born in 1829 in
Washington, Georgia. Willie was orphaned at age four
and waseducated in private schools near hishomeuntil
1846, when at age sixteen, he joined hisuncle, Dr. Asa
Hoxie in Washington County, Texas. In 1848 he
studied law in his brother James’ office in Brenham.?*’
In 1849, at age 20 and by special act of the Texas
Legidature, Willie was admitted to the bar.?*® Willie
practiced law with hisbrother, Jamesfor several years.
From 1852-54 he served as district attorney for the
Third Judicia District. In 1857 he moved to Austin to
assist his brother, James when he became Texas
attorney general. When the Civil War broke out, Willie
joined the Confederate Army and served asamajor in
the TexasInfantry. Duringthewar, Williewascaptured
and spent nine months as a prisoner of war. In 1866
Willie was elected associate justice of the Supreme
Court of Texas but was removed by military authority
in 1867. Willie was elected to the U.S. Congress in
1872 and served one term in the House of
Representatives. He did not seek reelection. Williewas
elected as Chief Justice of the Texas Supreme Court,
and took office in 1882.*° Willie's election to Chief
Justice was notable in that he received the largest
majority of votesever received by apolitical candidate
in Texas.*® Willie served as chief justice until he
retired in 1888. He died in 1899 at age sixty-nine.***
Several of Willie's contracts opinions are cited in this
Article.

3. Morrill. AmosMorrill wasbornin Massachusetts
in 1809. He received hislaw license in Tennessee. He
moved to Clarksville, Texas in 1838. When the Civil
War broke out, he fled to Mexico then Massachusetts
and spent thefinal year of thewar working at acustoms
housein New Orleans. After the Justiceswho made up
Texas' first Reconstruction court were removed by
Major General Sheridan, Morrill was appointed Chief
Justice of the “Military Court” and served from 1867
until Governor E. J. Davis appointed anew court under
the Constitution of 1869. Morrill became the Federal
District Judge in Galveston in 1872, where he served
for eleven years. Among other cases, Chief Justice
Morrill wrote the opinion in Thompson v. Houston, 31
Tex 610 (1869) (Morrill, C.J.), holding that a
promissory note due twelve months after a treaty of
peace between the Confederate States and the United
States, was not enforceable because it had not come
due, sincetherewasno such peacetreaty. Thisdecision
was overruled in Atcheson v. Scott, 51 Tex. 213 (1879)
(Gould, A.J), which held that a similarly-worded
promissory note came due “ after the close of thewar.”

4. Lindsay.LivingstonLindsay wasborninVirginia
in 1806. He was admitted to the Kentucky bar. In 1860
he moved to LaGrange, Texas. He was appointed by
Major General Sheridan as to the Military Court in
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1867. Lindsay served on the Court until it was
reorganized under the Constitution of 1869 and the
number of justices was reduced from five to three.*?
Lindsay authored the opinionin Schreck v. Schreck, 32
Tex 578 (1870), which held that the choice-of-law rule
of lex loci contractu did not apply to the marriage
contract. Lindsay also wrote Roundtree v. Thomas, 32
Tex. 286, 1869 WL 4819 (Tex. 1869) (Lindsay, J.), on
the collectability of a note out of a wife's separate
property. Chief Justice Moore later refused to afford
Roundtree stare decisis effect because “the court by
which that case was decided did not exercise its
functions under and by virtue of the Constitution and
laws of the State of Texas, but merely by virtue of
military appointment.” Taylor v. Murphy, 50 Tex. 291,
1878 WL 9260, *3 (Tex. 1878) (Moore, C.J.).

5. Hamilton. Andrew J. Hamilton was born in
Alabama. Hewasadmitted to the AlabamaBar in 1841.
In 1846 he moved to LaGrange, Texasto practice law.
In 1849 he was appointed attorney general by Governor
Bell and settled permanently in Austin. In 1859 hewas
elected to Congress. He strongly and vocally opposed
secession and upon his return to Austin in 1861, was
elected to the state senate. Texas was now a
Confederate state and being a Unionist, Hamilton
declined to take the oath of office. He fled to Mexico
and then to Washington, D.C. where he was appointed
brigadier general for the Texas troops fighting on the
Union side. In 1865 President Johnson appointed
Hamilton as Provisional Governor of Texas. In 1867
Hamilton was appointed by Brevet Mgor General
Griffin as an associate justice of the Military Court.
Hamilton participated in the Reconstruction
Convention of 1868. Hamilton did not attend the
Court’s sessions in Galveston and Tyler in 1868 or in
Austin and Galveston in 1869.* He | eft the Court on
October 1, 1869 to run (unsuccessfully) for governor in
1870. Hamilton authored Luter v. Hunter, 30 Tex. 690
(1868), holding a statute that stayed the payment of
debt unconstitutional as violating the Contract Clause
of the U.S. Constitution.

6. Latimer.Albert Hamilton Latimer wasborncirca
1800 in Tennessee. He was admitted to the Tennessee
Bar in 1830, migrated to Texasin 1831, and settled in
Red River County. He signed the Texas Declaration of
Independence, attended the 1836 Constitutional
Convention, andfought inthe Texasrevolutionary war.
He served in two Texas Congresses, and onetermasa
state senator. He supported the Union cause during the
Civil War, but was unmolested due to his advanced
age. In 1865 he was appointed state comptroller by
Provisional Governor A. J. Hamilton. He held various
federal jobs, worked for the Freedmans' Bureau, and
was appointed by Magjor General Sheridan to the
Military Court in September of 1867. Latimer resigned
his bench in 1869, to make an unsuccessful run for
Lieutenant Governor.**

7. Caldwell. Colbert Caldwell was born in
Tennesseein 1822. In 1846 he was admitted to the Bar
in Arkansas, where he practiced until he moved to
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Texas in 1859. He owned a plantation and eleven
slaves. In 1865, Provisional Governor A.J. Hamilton
appointed Caldwell as judge of the Seventh Judicial
District Court. In 1867, Major General Sheridan
appointed Caldwell as associate justice of the Texas
Supreme Court. Caldwell wasremoved from the bench
after radica Republicans took control of the
government.?*®

8. Evans. Lemuel Dade Evans was born in
Tennessee in 1810. He was admitted to the Bar in
Tennessee, cameto Texas via Arkansas, and settled in
East Texas. He was elected to one term in the U.S.
Congress. Evans was a Unionist, and left Texas after
the secession. He returned after the war, and was
appointed by Major General Sheridan to be Chief
Justice of the Military Court. Evans was also Chief
Justice of the* Semicolon Court.” Evansresigned from
the Court in September 1871.°

9. Walker. Moses B. Waker was born in Ohio in
1819. After attending Augusta College in Kentucky,
Yale College (now Yale University) and Cincinnati
Law School, he read law in Springfield, Ohio. He
fought for the Union in the Ohio Infantry, and was
wounded three times at the Battle of Chickamauga.®*’
He participated in the federal military occupation of
Texas in 1868. After adoption of the Constitution of
1869, in July 1870, Walker was appointed associate
justice by Governor Edmund J. Davisto replace Justice
Latimer. Walker remained on the Court until 1874. His
most notable opinion was in the Semicolon case, Ex
Parte Rodriguez, 39 Tex. 705 (1873), invalidating the
election of 1873. Thedecision waseffectively nullified
when President Grant refused to send federal troopsto
support the defeated Governor Davis, alowing
Governor-Elect Coke to take the reins of state
government. Justice Walker harbored strong feelings
about Texas's secession and the brutality of the Civil
War, as exemplified his Opinion in Bender v.
Crawford, 33 Tex. 745 (1870) (Walker, J.), involving
the reinstatement of a new statute of limitations on all
claims that expired during secession and military
occupation:

It might be foreign to the object and duty of the
court to enter into any detailed history of the
times within which the statute of limitations has
been suspended by the forty-third section of the
twelfth article of the constitution. But they who
talk about vested rights in the bar of limitations
should at least remember the times in which we
have been living; and those who think our
constitution is not republican, nor in accordance
with the great republican conception of our
institutions, should remember that from the
second of March, 1861, to the twenty-ninth of
March, 1870, we had no republican government
in Texas. Four years of that period were one of
bloody and unrelenting war. From 1865 to 1870
we were amilitary government; he who gained a
vested right in the statute of limitations during at
least a portion of that period, gained it only
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because inter arma leges silent. Vultures and
wolves gain vested rights when armies are
dlaughtered, if these be vested rights.

10. Ogden. Wesley B. Ogden was appointed by
Governor Edmund J. Davis to be associate justice of
the Texas Supreme Court in 1870, taking the spot of
Lemuel D. Evans. Ogden was Chief Justice when the
Court decided Ex parte Rodriguez, 39 Tex. 705 (1873),
which held that the el ection of 1873 wasinvalid. Ogden
wrote the Opinion in Hollis v. Chapman, 36 Tex. 1,
1872 WL 7486, *3-4 (Tex. 1871), saying that some
contracts are “apportionable,” and permitting a
carpenter to recover for wood-work he had done in a
brick building before the building was destroyed by
fire.

11. McAdoo. John David McAdoo was born in
Tennessee. He attended the University of Tennessee
from 1846 to 1848, and then entered University of
Tenneessee. He was admitted to the Bar in 1852. In
1873, Governor Edmund J. Davis appointed McAdoo
to be an associate justice of the Supreme Court.
McAdoo was on the Semicolon Court. McAdoo was
the attorney for the plaintiff/appellee in the contract
case of Hall v. Morrison's Adm'r,, 20 Tex. 179 (Tex.
1857) (Roberts, J.), in which the Court upheld a jury
verdict based on testimony from awitness who packed
goods for shipping that they were so well-packed that
they could only have been injured by negligence in
transport. McAdoo was the trial judge in Sone v.
Edwards, 35 Tex. 556, 1872 WL 7441 (1871) (Walker,
J.), inwhichthe Supreme Court affirmed hisruling that
Texas courts did not have the jurisdiction to enforce
U.S. patent laws. The Supreme Court mandamused
McAdoo, as district judge, to set aside an order
granting a new trial and to enter a judgment on the
verdict, in Lloyd v. Brinck, 35 Tex. 1 (1871) (Ogden,
J).

X. IMPORTANT WRITINGS ON CONTRACT
LAW. Lega advocates and appellate court justices
have long relied on commentaries and treatises on the
law as sourcesof authority. Early writingson American
law were usualy the product of law professors
tranglating their lecture notes and classroom teaching
experiencesinto full-scal e publications. Many of these
treatises, in their prefaces, indicate aprimary intention
of instructing students, and only secondarily assisting
the bench and the bar. Nonethel ess, treatiseson the law
were a convenient way for lawyers and judgesin early
Texasto have accessto established legal principlesand
to a variety of appellate decisions. In the days when
justices traveled circuits and law libraries were
incomplete, it may be that some case citationsin some
appellateopinionswerelifted fromtreatiseswithout the
benefit of the full text of the court’s opinion. In early
Texas, some of the availabletreatisesrelied heavily on
decisions of English courts. Thesetreatises contributed
much to the dissemination of English Common Law
into the American states, including Texas.



170 Y ears of Texas Contract Law

Chapter 9

A. CONTINENTAL LAW.Whilemost Englishand
American writers about Contract Law tend to focus
entirely on the laws of England and the American
states, some writers over the years have referred to the
Roman law respecting contracts, and to the French law
especially as related through the writings of Robert
Joseph Pothier (1699-1772). Pothier published seven
treatises on contracts during the period from 1761 to
1767, the first being on genera Contract Law
principles, followed by special applications of the
genera principles to areas such as sales, bailment,
partnership, gift, etc. An English trandation of
Pothier's Treatise on the Law of Obligations, or
Contracts, was published in London in 1806 by
William David Evans. The first American edition was
published in 1839. Pothier's work was first cited in
Texas in Hall v. Phelps, Dallam 435, 440 (1841)
(Hutchinson, J.), for the proposition that a person who
is paid not to do something that the law doesn’'t alow
him to do must return the money paid.

B. ENGLISH TREATISES ON CONTRACT
LAW. As noted in Section 11.D.1 above, William
Blackstone was the first person to teach the Common
Law of England in a University setting, and he did so
by identifying principles that he thought were more
coherent than the jumble of court decisions
suggested.?*® But a robust intellectual framework for
Contract Law expounded by treatise writers did not
develop until the second half of the 1800s.

1. Blackstone. William Blackstone was born in
Cheapside, London, on July 10, 1723, into amercantile
family. Blackstonewasa student at Pembroke College,
Oxford, where he graduated with a Bachelor of Civil
Law degree. He was admitted to All Souls College of
Oxford University, aresearchinstitution. Heundertook
the study of law by reading the work of Littleton on
The Tenures. Blackstone was admitted to the Bar in
1746. Blackstone's four-volume treatise, named
Commentaries on the Laws of England,*® was
published from 1765 to 1769. Through his Treatise on
the Common Law of England, Blackstone achieved
lasting fame. He died in 1780.

As the American frontier pushed westward,
Blackstone' s Commentaries moved with it, serving as
a substitute for large, private law libraries.*® Because
the Commentaries were comprehensive, and could be
read and understood by personswith no backgroundin
thelaw, they becameapopular vehiclefor self-study by
many Americans aspiring to becomelawyerswithout a
lengthy apprenticeship, ranging from Patrick Henry to
Abraham Lincoln.?** The view, that the Common Law
is a body of principles that can be discerned with
careful analysis of precedents, was espoused not only
by Blackstone but also by many that followed him. It
was the approach used in the late 1800s to develop a
new American doctrine of Contract Law. While
Blackstone’ streatise was never cited to or by the early
Supreme Courts of Texas on contract issues, the
Contract Law principles Blackstone outlined in his
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treatise are worth noting because they reflect the status
of English Contract Law at the time.

a. Elements of a Contract. In keeping with the
practical reality that English Common Law grew out of
the feudal law of land tenures, and then expanded to
ownership of personal property, Blackstone's
Commentaries discuss contracts in the context of
transferring ownership of persona property.>*> He
defines a contract “an agreement, upon sufficient
consideration, to do or not to do a particular thing.
From which definition there arise three points to be
contemplated in all contract; 1. The agreement: 2. The
consideration: and 3. The thing to be done or omitted,
or the different species of contracts.”?** Blackstone
goes on to describe a contract as “an agreement, a
mutual bargain or convention,” which must involve at
|east two contracting partieswho have sufficient ability
to make a contract.”*

b. What Constitutes Agreement? As to the first
element of a contract, an agreement, Blackstone says
that a contract or agreement may be either express or
implied.”®> An express contract has terms that are
“openly uttered and avowed” a the time of
contracting.?*® Implied contracts are “such as reason
and justice dictate, and which therefore the law
presumes that every man undertakes to perform.”**’
Examples of an implied contract occur when (i)
someone hires another to perform a service without
expressly-agreed-upon compensation, and the law
requires him to pay “as much as his labour deserves,”
or (ii) when one takes wares from a vendor without a
stated price, so that the law requires the purchaser to
pay “their real value.”**® Blackstone also describes an
implied contractual obligation, when a contracting
party failsto perform the agreement, to “pay the other
party such damages as he has sustained by such my
neglect or refusal.”*°

Blackstone differentiates executed from executory
contracts, theformer having beenfully performedwhen
created (such a simultaneous exchange of horses) and
the latter being acontract to performin the future (such
as an agreement to exchange horses next week).>*°

c. Consideration. As to the second element of a
contract, Blackstone describes the requirement that a
contract be founded “upon sufficient consideration.”
Thisisthe* price or motive of the contract, which itself
must be legal or elsethe contract isvoid.” Blackstone
divides consideration into four categories: (i) when
money or goods (note his omission of services) are
furnished upon an express or implied agreement to pay
for them; (ii) an exchange of promises to perform an
act or not perform an act; (iii) when aperson agreesto
perform work for a price, either stated or what the law
considersreasonable; and (iv) whereaperson agreesto
pay ancther to perform work (the counterpart of (iii).
Blackstone reiterates that consideration is “absolutely
necessary to the forming of acontract.” Otherwise, the
purported contract is a “nudem pactum” or “naked
contract,” that is not enforceable. However, “any
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degree of reciprocity will prevent the pact from being
nude.”*"' Blackstone identifies the requirement of
consideration as a safeguard to avoid “the
inconvenience that would arise from setting up mere
verbal promises,” so that consideration is not required
“where such promiseisauthentically proved by written
document.” Examples are a voluntary bond or
promissory note, which carry with them “an internal
evidence of good consideration”—in the case of the
bond it is the “solemnity of the instrument” and in the
case of the promissory noteit is“ the subscription of the
drawer.” 2%

d. TheThingAgreed Upon. Thethird element of a
contract isthe thing agreed upon to be done or omitted.
Blackstone identifies four things that can be agreed
upon: (i) sale or exchange of persona property; (ii)
bailment; (iii) hiring and borrowing (including interest
on money loaned); and (iv) debt; all of which he
discusses in detail.?*® Blackstone discusses usury at
some length, and attributes a proper rate of interest
both to areturn on the money loaned and to reward the
risk of loss. Hisdiscussion of risk leadsto adiscussion
of insurance contracts. Asto debt, Blackstone says debt
arises from a sale of goods or lending of money. He
calls the debt a “chose in action,” and a right to a
certain sum of money. A “debt of record” is a debt
validated by the judgment of acourt of record. A “debt
by specia contract” is where the obligation to pay a
sum of money isreflected by deed or instrument under
seal. A “debt by simple contract” is not a debt of
record, or signified by deed or special instrument, but
restsinstead upon an oral promise or an unsealed note.
Blackstone discusses in some detail two debts on
simple contract, bills of exchange (a letter directing
payment to a third person) and promissory notes (“a
plain and direct engagement in writing, to pay a sum
specified” at a specified time to a specified person, or
to his order or to the bearer of the note).***

e. Other Contract Principles. Blackstone covers
remedies for breach of various contractual obligations
inBook |11, chapter 9 of his Commentaries. Blackstone
discussesthe”form of thewrit of debt” and the “ writ of
covenant.” See Sections V.A& B above.”®® Blackstone
speaks of accord and satisfactionin Book 111, chapter 1,
where saysthat “ if aman contract to build a houfe or
deliver ahorfe, andfail init; thisisaninjury, for which
the fufferer may have hisremedy by action,” but if the
injured party acceptssomething of valueas satisfaction,
the later agreement extinguishes the former claim.?®

2. Chitty. Joseph Chitty was born at Dagenham,
England in 1775. He was admitted to the Middle
Temple in 1794, and admitted to the Bar in 1816.
Chitty wrote a large number of treatises, including
Chitty on Commercial Contracts, published in 1828,
and Chitty on Contracts (1826). Chitty’s treatise on
Contract Law was cited by the Texas Supreme Court
numerous times.

3.  Benjamin. Judah P. Benjamin was born into a
Sephardi Jewish family in Saint Croix (now the U.S.
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Virgin Islands) in 1811, as a British subject. At age
two, hisfamily immigrated to North Carolina. In 1822
the family moved to Charleston, South Carolina
Benjamin attended a secondary school in North
Carolina, and at age 14 entered Yale College in New
Haven, Connecticut. Benjamin left school without
graduating, and moved to New Orleans, Louisianaand
began clerking for a law firm. In New Orleans
Benjamin studied law and the French language. Hewas
licensed as a Louisiana lawyer in 1833, at age 21.
Benjamin married a Roman Catholic Creole girl, and
bought a sugar cane plantation and slaves. In 1842
Benjamin affiliated with the Whig party, and was
elected as a state legidator in Louisiana. In 1845
Benjamin was a delegate to the Louisiana state
constitutional convention. Benjamin sold hisplantation
and 150 slaves in 1850. In 1852, the Louisiana
Legidature elected Benjaminto beaU.S. Senator from
Louisiana. While in Washington, D.C., Benjamin
challenged Mississippi Senator Jefferson Davis to a
duel, but Davis's affront was rectified with an apol ogy
and the two became friends. In 1854, U.S. President
Franklin Pierce offered Benjamin a seat on the U.S.
Supreme Court. Had Benjamin accepted, he would
have been the first person of Jewish descent on that
court. However, hedeclined, leavingto L ouisBrandeis,
in 1916, the honor of being the first person of Jewish
descent to sit on the U.S. Supreme Court. Benjamin
became a Democrat, and was reelected to the U.S.
Senate, where he remained until he was expelled on
February 4, 1861, as aresult of Louisiana’ s secession
fromthe United States. Benjamin was appointed by the
President of the Confederate States of America,
Jefferson Davis, as the first Attorney General of the
Confederacy. Benjaminlater became Secretary of War,
but resigned that position in a controversy about his
failure to reinforce the Confederate garrison at
Roanoke Island, North Carolina, which as a
consequence fell into Federal hands. Benjamin was
then appointed Secretary of State of the Confederacy.
Benjamin fled Richmond when Lee surrendered the
Army of NorthernVirginiaat Appomattox Court House
in April of 1865, and disguised as a poor farmer he
made his way to Florida, where he narrowly escaped
capture, ran the Union blockade to the Bahamas, and
after several mishaps finadly made his way by
steamshipto Liverpool, England, landing on August 30,
1865. There began Benjamin's meteoric rise as a
barrister and commentator on the English law of sales.
Oncein England, Benjamin discovered that, out of 700
bales of cotton he had shipped on behalf of the
Confederacy, 100 had arrived in England and $20,000
insalesproceedswerewaitingin hisname.”®’ Benjamin
lost much of hismoney inabank failure, and he took to
writing popular weekly articles oninternational events
for income. On January 13, 1866, Benjamin entered as
a student the Lincoln Inns of Court, and was admitted
to read law under Charles Pollack.”®® Later that same
year, Benjamin was admitted to the Bar in England, as
a barrister with a corporate law practice. In 1868,
Benjamin published his Treatise on the Law of Sale of
Personal Property, which achieved recognition in
England and America, and whichwascitedin Opinions
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issued by the Supreme Court of the State of Texas. In
1872, Benjamin was honored with a designation as
Queen’s Counsel. Benjamin died in Parisin 1884.

4. Pollock. Sir Frederick Pollock was born in
London on December 10, 1845. Pollock was educated
at Trinity College, Cambridge, and admitted to the bar
in 1871. Pollock published The Principles of Contract
a Law and in Equity in 1876, which emphasized
underlying principles as opposed to specific
applications of the law in particular cases. Pollock
began teaching at Oxford University as a professor of
Jurisprudence in 1883. In 1895, Pollock co-authored
with Frederic W. Maitland a History of English Law
Before the Time of Edward I. In 1895, Pollock was
appointed as editor of the Law Reports, overseeing the
production of law reports on judicial opinions, a
position he held for forty years. For sixty years Pollock
exchanged correspondencewith Americanjurist Oliver
Wendell Holmes, Jr.?*® Pollock also edited the Law
Quarterly Review, an academicjournal that coveredthe
common law across the world.

Thefirst American edition of Pollock’ ssecond English
edition was published in 1881, with GustavusH. Wald
as editor.””® Wald did not alter the text, but added
American cases to the footnotes. In 1885, the second
American edition was released, aso edited by Wald.
The third American edition appeared in 1906,
containing American cases gathered by Wald, prior to
his death, and by Harvard Law Professor Samuel
Williston. The footnotes also contains much analysis
contributed by Williston, and Williston added achapter
on discharge of contracts, and added to Pollock’s
chaptersonthird party beneficiariesand repudiation of
contracts.

Pollock’ streatise on contractswasfirst citedinaTexas
appellate opinion in Williams v. Rogan, 59 Tex. 438,
1883 WL 9194 (Tex. 1883), for his listing of the
“stages and essentials of a contract”:

() When one person signifiesto another his
willingness to do or to abstain from doing
anything, with aview to obtaining the assent
of that other to such act or abstinence, heis
said to make a proposal.

(b) When the person to whom the proposal
is made signifies his assent thereto, the
proposal is said to be accepted. A proposal
when accepted becomes a promise.

(¢) The person making the proposal iscalled
the ‘promisor;’ the person accepting the
proposal is called the ‘ promisee.’

(d) When, at the desire of the promisor, the
promisee, or any other person, has done or
abstains from doing, or does or abstains
from doing, or promisesto do or to abstain
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from doing, something, such act or
abstinence or promise is caled a
consideration for the promise.

(e) Every promise, and every set of promises
forming the consideration for each other, is
an agreement.

Id. at *2. The passage was actually taken from Section
2 of the Indian Contract Act of 1872, which was
essentially a codification of the basic principles of the
English Common Law of Contracts, to be applied in
India.

5.  Maitland. Frederic W. Maitland was born in
London on May 28, 1850. Maitland was educated at
Trinity College, Cambridge and Eton college. He was
caledtothebar at Lincoln Innin 1876. He was known
as the “modern Father of English legal history.”?"
Maitland suffered from poor health (thought to be
tuberculosis and diabetes) and following doctor’s
orders, in 1898 began wintering in the Canary Islands.
HediedinLasPamas, Canary Island, on December 19,
1906 at the age of 56 of pneumonia after contracting
influenza on board ship.?”® Maitland published a
treatise on The Forms of Action at Common Law in
1909. This treatise was actually constructed after
Maitland's death, by certain of his students who
blended his lecture notes with their classroom notesto
produce the treatise. Maitland to this day is a popular
authority on the history of English Common Law.

6. Anson. Sir William Reynell Anson was born at
Walberton, Sussex, England on November 14, 1843.
Anson attended Eton College, Balliol College, Oxford
and then was elected to a fellowship at All Souls
College in 1867. Anson was called to the bar at the
Inner Temple, London in 1869 and became a bencher
in 1900. He was appointed Vinerian reader in English
law at Oxford in 1874. In 1879 Anson published
Principles of the English Law of Contract. Victor
Tunkel wrote that “it largely shaped the modern law
itself.”?™ In 1881 he became Warden of All Souls
College and remained Warden until his death on June
4,1914. In 1912 he began tutoring the Prince of Wales
who would later become Edward VIII.*® Anson
published a treatise, Principles of the English Law of
Contracts’® in 1879. The first American edition was
edited by J.C. Knowlton, Assistant Professor of Law at
Michigan University, in 1877.%”" A second American
editionwasedited by Cornell University School of Law
Professors Ernest W. Huffcut and Edwin H. Woodruff,
in 1895.2® Anson wrote that the term “agreement” has
a wider meaning than the term “contract,” a concept
that was expressed in the Uniform Commercial Code
Section 1.201(b)(3) & (12). He defined the elements of
contracttoinclude” proposal and acceptance,” “formor
consideration”?”® necessary to make the agreement
binding, capacity to contract, “Genuineness of the
consent expressed in Proposal and Acceptance,”
legality of the objects of the contract.?®® Anson noted
that an acceptance must be communicated to be
effective.”® Ansonlistsasreferencebookstwotreatises
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by Savigny, Pollock on the Principles of the English
Law of Contract (1878), Benjamin on Sales (2™ ed.
1873), Leake's Elementary Digest of the Law of
Contract (1878), and C.C. Langdell’s Selection of
Cases on the Law of Contract.?®

C. AMERICAN TREATISES ON CONTRACT
LAW. American legal treatises of the mid-Nineteenth
Century reflect a transition away from a procedure-
based presentation of thelaw toward apresentation that
grouped cases together based on subject matter. In the
1870s, treatise writers moved from aggregating cases
based on factua similarities to an exposition of
underlying principles of substantive law inductively
gleaned exclusively from a study of appellate court
opinions.?®® The idea rose to prominence that law was
a science that operated on scientific-like principles.?®
This change in perspective was profound, and affected
many branches of the law, particularly Contract Law.
Many appellate opinions of the Supreme Court of
Texascitedtothen-contemporary treatises” onthelaw
of contracts, equity, and evidence, which in turn cited
as authority appellate court opinions, many of which
were English court decisions or American court
decisions that echoed earlier English court decisions.

1. Kent. James Kent lived from 1763 to 1847. He
was born in New York, Putham County. Kent is
reported to have said that “he had but one book,
Blackstone’s Commentaries, but that one book he
mastered.” He was the first Professor of Law at
Columbia College in New York City, beginning in
1793. Kent was appointed to the New York Supreme
Court in 1798. In 1814, Kent was appointed chancellor
of the New York Court of Chancery.?®® Kent insisted
upon having awritten opinion in every case that came
before the full court.®” Kent published a four-volume
treatise, Commentaries on American Law, between
1826 and 1830, that grew out of his lecture notes for
ColumbiaCollege.?®® K ent was cited many timesby the
Texas Supreme Court.

2. Story. Joseph Story was a U.S. Supreme Court
Justice, Harvard Law Professor, and author of
numerous treatises on American law. Story’ s treatises
were often cited in American contract cases, including
Texas contract cases. Story was born in Marblehead,
Massachusetts, in 1779, the son of a medical doctor
who had fought at Concord, Lexington, and Bunker
Hill.?*° He entered Harvard College in 1795, at age
15.2%° He graduated second in his class®®* in 1789.%
Heread law in Marblehead under Samuel Sewall, then
acongressman and later chief justice of M assachusetts.
Helater read law under Samuel Putnamin Salem.** He
was admitted to the M assachusetts Bar in 1801.%%* Story
rapidly built his reputation as a lawyer, and served in
both State and Federal legidatures. He edited Chitty’s
treatise on Bills and Notes in 1809.*> He was one of
the lawyers representing John Peck in the celebrated
Contract Clause case of Fletcher v. Peck, 10 U.S. 87
(1810), in which the U.S. Supreme Court held that the
U.S. Constitution’s Contract Clause prohibited states
from abrogating previously-granted land titles.®® See
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Section XII1.A.5.a of this Article. In 1811, Story was
President James Madison’s fourth choice to fill an
opening on the U.S. Supreme Court.*’ Story accepted
the appointment, was confirmed by the Senate, and at
the young age of 32 became a U.S. Supreme Court
Justice. Story was the first Dane Professor of Law at
Harvard College, where he taught from 1828 until he
died in 1845.>® Beginning in 1832, Story wrote nine
Commentaries on the law, on bailments, constitutional
law, conflict of laws, equity, pleadings, agency,
partnership, billsof exchange, and promissory notes.***
Story‘s never wrote a treatise on the law of contracts.
However, hisson WilliamW. Story did. Joseph Story’s
treatises were often cited by Texas courts on contract
issues. Story died in 1845, serving 33-1/2 years on the
U. S. Supreme Court.

3. Parsons. Theophilus Parsons, Jr. was the son of
a preeminent Massachusetts lawyer who was Chief
Justice of the Supreme Court of Massachusetts from
1806 to 1813. Parsons Jr. was born in 1797 in
Newburyport, Massachusetts. At age three he moved
with his parentsto Boston. In 1811, at age 14, Parsons
entered Harvard University, graduating in 1815.
Parsons entered into the study of law in the office of
William Hickling Prescott. Prescott, anative of Salem,
Massachusetts, was a Phi Beta Kappa graduate of
Harvard University who traveled widely and then
studied law in his father’s Boston law office. Prescott
became a practicing lawyer and, more notably, an
historian of worldwide stature regarding Spain and her
colonies. Parsons dedicated the first edition of his
treatise on Contract Law to Prescott.*®

In 1848, Parsons succeeded Simon Greenleaf as the
Dane Professor of Law at Harvard Law School .** In
1853, Professor Parsons published a two-volume
treatise on Contract Law, called The Law of Contracts,
the first American Treatise devoted solely to Contract
Law. Parsonswrotein his Preface that his contract law
treatise differed from previoustreatises sinceit did not
just list casesand their holdingslike earlier writers had
done. Instead, Professor Parsonsexpounded hisview of
the principles of Contract Law, and supported these
viewsby notesdiscussingindividua cases. Parsonsdid
not write the supporting notes. Instead, Parsons
employed Harvard law students to read and digest the
underlying cases, and they submitted their summaries
to the student librarian, Christopher Columbus
Langdell (1826-1906), who wrote the explanatory
notes. These students read, and Langdell synthesized,
some 6,000 cases, primarily from England but some
from Massachusetts, New Y ork, and a few other U.S.
states. Parsons categorized contract casesaccording the
types of persons or relationshipsinvolved. From 1853
to 1904 Parson’ s Contract Law treatise went through a
number of editions and “was the standard American
textbook used by lawyers and courts for two
generations.”**? Parsons taught at Harvard Law School
until 1870, when he retired. Parsons died in 1882.
Professor Parsons Treatise on the Law of Contracts
was cited numerous times by Texas Courts.
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4. Other 19™ Century Writers. There are other
treatise writers of the Nineteenth Century whose
writing were cited in Texas contract decisions. These
include Greenleaf on Evidence and Sedgwick on
Damages.

5. Langdell. Christopher Columbus Langdell was
born to afarm family in New Boston, New Hampshire,
in 1826. He grew up in humble circumstances. With
financial assistance from his sister and a scholarship,
Langdell entered Phillips Exeter Academy in 1845,
thenin 1848 he entered the sophomore class of Harvard
College. Langdell dropped out of college in his third
semester due to lack of funds. Langdell worked in a
New Hapshire law office, then entered Harvard Law
School, where he worked as a student librarian and
assisted Professor Parsons in composing the latter's
1853 treatise on The Law of Contracts. While in
school, Langdell met and spoke with a fellow student
CharlesWilliam Eliot. In 1854, Langdell was awarded
an honorary B.A. degree from Harvard College,
effective 1851. Beginning in 1854, Langdell practiced
commercial law with successin New Y ork City, where
hewasvaluedfor providing extensivewritten briefsfor
other lawyers.*®® On January 6, 1870, Langdell was
selected by Harvard University President Charles
WilliamEliot, to replace Prof essor TheophilusParsons,
Jr. as Dane Professor of Law at Harvard Law School.
On September 27, 1870, Langdell became the first
Dean of Harvard Law School. He held that position
until 1895, when he retired as Dean. In 1900, he
became Dane Professor of Law Emeritus until he died
in 1906.%%

President Eliot’ sselection of Langdell wasasurpriseto
the Harvard Law School faculty and alumni, as
Langdell had few ties to Harvard during his sixteen
yearsin New Y ork. However, hiring Langdell was one
of many steps taken by President Eliot that-- to use
Oliver Wendell Holmes, Jr.’ swords--“turned thewhole
University over like a flapjack.”** Eliot worked with
Langell to radically reform the operation of the law
school. Before Langdell, entrance to Harvard Law
School was based on family ties or socia
connections.®**® Langdell implemented merits-based
criteriafor the selection of law students. Herequired an
undergraduate degree as a condition to admission to
Harvard Law School. Langdell instituted a three-year,
sequenced curriculum of study, and progression
required students to pass a written examination based
on complex hypothetical problems®®” Langdell
upgraded the law school library from a repository of
text books to a facility for legal research. And he
formed anational alumni association.**® Langdell who
valued intellect more than experience, also introduced
apolicy of hiring recent law school honor graduatesto
teach at the law school .3

In the spring of 1870, when Langdell took over
Theophilus Parsons' Dane Professorship of Law, he
implemented a new teaching paradigm, that moved
away from professorial lectures based on treatises and
moved toward student study of appellate court
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opinions. Up to that time, law students devel oped their
advocacy skills by participating in mock trials.
Professor Langdell called upon hisstudentstorecitein
class the facts and holdings of the cases, and had class
members debate the principles underlying the court’s
decision.*® To facilitate this case study approach,
Langdell undertook to prepare a casebook of contract
cases (the first casebook ever), the first volume of
which he swiftly completed by October 1870.3** Prior
to Langdell, American authors of legal treatiseson, for
example, Contract Law used the "manua method,"
which grouped cases around particular factual
components of situations, such as contracts with
innkeepers, as distinguished from contracts with
"drunkards, spend thrifts, seamen, aliens, slaves,
infants, married women, outlaws," each of which was
differentiated fromtheothers.**? Langdell conceived of
an ordered intellectual framework for contract law
consisting of rules that reflected principles like offer,
acceptance, consideration, etc. Langell's prefaceto the
first edition of his case book reflects his intent:

Law, considered as a science, consists of certain
principles and doctrines ... [T]he number of
fundamental legal doctrines is much lessthanis
commonly supposed ... It seemsto me, therefore,
to be possible to take a branch of the law such as
Contracts, for example, and, without exceeding
comparatively moderate limits, to select, classify
and arrange all the caseswhich had contributedin
any important degreeto the growth, devel opment,
or establishment of any of its essentia
doctrines.®

Langdell’ s casebook begins with a case and ends with
a case, with no commentary in between to guide the
student. Langdell’s approach to teaching forced law
students to use inductive reasoning to discern the legal
principlesunderlying the caseshe had sel ected for them
to read. Although the casebook method was
controversial, and took decades to gain wide
acceptance, the casebook method eventually supplanted
the previous lecture-based teaching paradigm, and is
universally reflected in present-day first year law
classes that proceed based on casebooks and Socratic
dialogue. Because Langdell’ s casebook was bereft of
overtanalysis, Langdell produced an outline of contract
law principles to guide his students. This outline was
published in 1880 as Langdell’s Summary of the Law
of Contracts.®* Despite its seminal importance,
Langdell’ s Outline on contract law was not frequently
cited by appellate courts, and Langdell was never cited
by a Texas appellate court.

Langdell’s influence on shaping American Contract
Law during its formative period, through his influence
on the students he taught at Harvard Law School who
themselves had significant impact on Contract Law,
makes him a personto remember. Langdell's approach
to Contract Law isnow called "classical," eventhough
it represented amoderni zation of thetheory of Contract
Law as it had existed up to that time. The task of
developing underlying principles and rules expanded
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beyond Contract Law and became a movement in the
law generally that came to be called "formalism."
Formalism has been inill repute in academiafor more
than a century, but many of the appellate decisionsin
contract cases, to the present day, still reflect a
formalistic approach to Contract Law doctrine.

6. Holmes. Oliver Wendell Holmes, Jr. wasbornin
1841. Hisfather was a physician who taught medicine
at Harvard College and became known for his essays,
novels and poetry. Holmes attended Harvard College
from which he graduation in 1861. The Civil War
having started, Holmes  volunteered for the
M assachusetts militia. He fought for a year-and-a-half
inthe Twentieth M assachusettsV olunteer Infantry, and
was wounded three times. Holmes entered Harvard
Law School in 1864, passed an oral bar exam, and was
admitted to the Bar in 1866. Holmes practiced law in
Boston for fourteen years. In 1870, Holmes was
appointed co-editor of the American Law Review, one
of America’s only publications of scholarly legal
articles.®**1n 1881, at age 39, Holmes published abook,
The Common Law, based on hisarticleswrittenfor the
American Law Review and a series of lectures he had
given at the Lowell Institute, and his subsequent study.
Soon afterward he took ajob teaching at Harvard Law
School, but resigned in 1883, after one semester of
teaching, to accept an appointment to the Supreme
Court of Massachusetts. Holmes edited the twelfth
edition of Kent's Commentaries.®*®* On December 2,
1902, President Theodore Roosevelt nominated Holmes
tothe U.S. Supreme Court. Holmeswas confirmed two
days later. Holmes' meticulous study of the historical
development of the Common Law, coupled with his
lucidanalysisof legal principlesand hisgift for coining
memorable phrases, and his prodigious output of
appel late opinions during a 33-year career as a jurist,
have contributed to his becoming America's most
celebrated jurist and legal theorist.

Holmes advocated several concepts, including theidea
that the law reflected practical necessities and not
theoretical truths, that the desire to achieve sensible
outcomes was in tension with continued adherence to
inherited legal principles,**’” and that liability in tort
should be measured by an objective “reasonable man”
standard, just as contract formation and contract
interpretation®® should be determined objectively, not
based on the actual thinking of the parties.**° Holmes
also suggested that a contractual obligation should be
viewed as an option for the promisor to either perform
or pay damages.**® Holmes thus moved away from
moral judgments and toward a standard of behavior to
be derived from what the community would expect and
accept, something he called “the felt necessities of the
time.” Many people have analyzed the philosophical
perspective of Holmes's writings, some sourcing his
approach in positivism®** and others in pragmatism.®?
Holmes's perspective was eclectic, and not internally
consistent, so that characterizing his entire body of
writings is difficult and probably impossible.
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7. Pound. Roscoe Pound was born in Lincoln,
Nebraska, in 1870. He was prepared for college by his
mother and attended from the University of Nebraska,
where he studied botany and graduated in 1888. After
a year at Harvard Law School, and without a law
degree, he was admitted to the Nebraska bar in 1890.
Pound received aPh.D. in Botany in 1989. He taught at
the University of Nebraska from 1903 to 1907. He
became professor of law in Northwestern University
until 1909 when he took a similar post in the law
school at the University of Chicago. In 1910 he became
a Story professor of law at Harvard Law School and in
1913 aCarter professor of jurisprudence. LikeHolmes,
and later Lon Fuller, Pound thought not just about the
law—he thought beyond the law. Pound’'s article on
Mechanical Jurisprudence, 8 Colum. L. Rev. 605
(1908), attacked the view that the law consisted of
coherent body of rules that could be applied
mechanically to arrive at the right result. Pound
advocated that the methods of social sciences be
applied to the study of law, to develop an accurate
description of how the law was created and applied.
Pound’ swritings gave impetusto the Realist school of
legal thought that developed in the 1920s and 1930s.
However, Dean Pound’ spersonal movement away from
formalism did not make him aLegal Realist. Hewasa
legal philosopher with practicad as well as
jurisprudential concerns, moreidentifiedwithincluding
in lega analysis insights from psychology and
sociology, more interested in the study of the “legal
process’ than thestudy of thelaw.** Pound resigned as
Dean of Harvard Law School in 1937, and beame a
University Professor.

Pound wrote an article on Liberty of Contract, 18 Yale
L. J. 1 (1909). It was written during the Progressive
Era, when state | egislatures were attempting to rectify
the worst abuses of the laboring class by business
organizations, and these statutes were being nullified
by state and federal appellate courts on the ground that
they unconstitutionally interfered with the worker's
“liberty to contract” asthey wished with employers, a
right protected by the Fourteenth Amendment and so-
called Substantive Due Process.*** Pound’ scriticism of
the repressive nature of the court decisions of that era
was forceful, amost indignant. The debate was
eventually silenced under the weight of New Deal
legislation.

8. Elliott. Byron K. Elliott, born 1835 in Ohio,
moved to Indianapolis, Indiana in 1850. He was
admitted to the Indiana Bar in 1858.%*° He served as a
volunteer in the Indianamilitiaduring the Civil War 32
After the war he served as city attorney for
Indianapolis. He eventually served as ajustice on the
Indiana Supreme Court from 1881 until he was
defeated for re-election in 1893.%%" After leaving the
bench, Justice Elliott went into alaw partnership with
hisson, William F. Elliott, representing alarge Indiana
railroad. Justice Elliott and his son authored a number
of legal treatises, including texts on municipal law and
railroad law. Byron Kosciusko Elliott died in 1913.3%
That same year William F. Elliott published a six
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volume treatise, Commentaries on the Law of
Contracts, “assisted by the publisher’s editorial staff.”
Elliott’ streatise on the Law of Contractswasfirst cited
by a Texas court in Hancock v. Haile, 171 SW. 1053,
1055 (Tex. Civ. App.—Fort Worth 1914, no writ), for
the proposition that an insane person or minor, who
contracts for necessaries that are actually provided, is
not bound to pay the contract amount, but is bound to
pay the reasonabl e val ue of the necessaries provided.**
Elliott's treatise was also cited by Chief Justice
CuretoninE.H. Perry & Co. v. Langbehn, 113 Tex. 72,
79, 252 SW. 472, 472 (1923) (Cureton, C.J.), for the
propoasition that the bill of lading represents a contract
between the shipper and the shipping company.

9.  Williston. Samuel Williston (1861-1963) was a
law student at Harvard Law School from 1885 to 1888,
where he studied Contract Law under Dean Langdell.
From 1888 to 1889, Williston clerked for U.S.
Supreme Court Justice Horace Gray.** Williston was
aprofessor at Harvard Law School from 1895to 1938.
Williston served as acting dean of Harvard Law School
from 1909-1910.%%, Williston edited the eighth edition
of Parson’s The Law of Contracts (1893), and thethird
American edition of Pollock’s treatise on The
Principles of Contract at Law and in Equity (1906).
From 1938 to 1956, Williston was a consultant for the
Boston law firm of Hale & Dorr.*** Williston co-
authored with Langdell acasebook of contract cases.®**
Williston’ sfirst case book, A Selection of Caseson the
Law of Contracts, was published in 1903.%** Williston
served asthe main author of the Uniform Sales Act and
the Uniform Warehouse Receipts Act, both
promulgated by the National Conference of
Commissioners on Uniform State Laws in 1906.
Williston authored a one-volume treatise on sales law
in 1909,*** which expanded to two volumes in 1924,
and to four volumes in 1948. In 1915, Williston
published a one volume treatise on Negotiable
Instruments, for the American Institute of Banking. In
1918, he published a one volume treatise on
Commercial and Banking Law, for the American
Institute of Banking. In 1920, Williston published a
5-volume treatise on The Law of Contracts which
became and remains preeminent in American Contract
Law. Williston drafted the Uniform Written
Obligations Act that was approved by the NCCUSL in
1925.%¢ Williston served as the Reporter for the
American Law Institute's Restatement (First) of the
Law of Contracts (1932). See Section XII.D of the
Article. Williston lived to the age of 101.%" Williston
embraced formalism in his teachings and writings, and
the prevalence of formalism that is evident in contract
law today isto agreat degreeattributableto Williston's
Treatise on Contracts and his influence on the
Restatement (First) of the Law of Contracts.

In his writings, Williston elevated predictability to a
primary goal of contract law. Hewrote: "A system of
law cannot be regarded as successful unless rights and
duties can, in agreat majority of instances, be foretold
without litigation."**® Like Holmes, Williston adopted
the “objective” view of contracts, which guided his
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approach to the formation and the interpretation of
contracts.

Williston's eighth edition of Parsons' treatise on The
Law of Contracts was cited by Texas courts. The first
Texasappellatecourt citationto Williston on Contracts
was Osborn v. Texas Pac. Coal & Oil Co., 229 SW.
359, 362 (Tex. Civ. App.—Fort Worth 1921, no writ).
The Court cited to 3 Williston on Contracts, 8 1525, in
support of the rule that the need to prove injury as a
prerequisite to recovering damages for fraud does not
apply to aclaimto rescind a contract or deed for fraud
in the inducement.

The most recent Texas Supreme Court case to cite to
Williston’ s Treatise on Contract Law is Safeshred, Inc.
v. Martinez, 365 SW.3d 655, 660 (Tex. 2012)
(Léhrmann, J.), in which Justice Lehrmann cited
Williston’ streatisefor therulethat anillusory promise
cannot form the basis of acontractual obligation.

10. Corbin. Arthur Linton Corbin was born on a
family farm in Linn County, Kansas** in 1874.
Corbin’s mother taught high school, and his sister
obtained aPh.D. fromY aeUniversity, then returned to
Kansasto teach. Corbin graduated from high school in
Lawrence, Kansas, and graduated from the University
of Kansas, Phi BetaK appa, in 1894. Corbintaught high
school in Kansasat $50 per month,**° thenentered Yale
Law School 1897. He obtained an L.L.B. from Yale
1899, graduating magnacum laude.*** Asalaw student
Corbin taught as a substitute teacher in New Haven
public schools, played varsity basebal, did some
typewriting for pay,*? and received two academic
prizes.** After graduating from law school, Corbin
moved to Colorado, took the bar exam in Denver, and
practiced law and served as assistant prosecutor for
four years in the “mining camp” of Cripple Creek,
Colorado. Corbin then accepted a job as an instructor
in contractsand mining and irrigation law at YaleLaw
School, where he taught from 1903 to 1943. Corbin
becameafull professorin 1909. AsaY alelaw student,
Corbin wasdisenchanted with professors who lectured
on black letter law with little discussion of thefactsand
circumstancesof thedifferent cases.** Corbinfollowed
the casebook method pioneered by C.C. Langdell at
Harvard Law School, using Clark's casebook on
contracts, which was based on Sir William Anson’s
treatise on Contracts.**® In 1919, and againin 1924, and
1930, Corbin wrote the American notes that were
added to Anson’ s Principles of the Law of Contract.>*
In 1921, Corbin published his own casebook, Caseson
the Law of Contracts. Selected from Decisions of
English and American Courts.*’ Although Corbin
adopted Langdell’ s casebook method, Corbin did not
ascribe to Langdell’s view that law was a science
founded on fixed principles. Corbin acknowledged that
he studied John Stuart Mill’ sbook, Inductive Logic,**
and he took to heart Mills view that inductive
reasoning did not establish its conclusions with
certainty. Inreviewingthousandsof appellate decisions
in contract cases, Corbin became convinced of two
“truths’: that contract decisions are not uniform and
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instead vary with the facts and surrounding
circumstances; and that Contract Law principleschange
as society changes. As a consequence, Corbin
considered the principles of Contract Law, which all
acknowledge that he mastered, to be no more than
working hypotheses. Corbin's thinking is reflected in
twelve letters he wrote at different periods of his life,
unearthed by Professor Perillo.** Corbin wrote:
"[There] will always be two large fields of legal
uncertainty--thefield of the obsolete and dying, and the
field of the new born and growing." “I haveread all the
contract cases for the last 12 years; and | know that
‘certainty' does not exist and the illusion perpetrates
injustice."

During the 1930's, while Corbin was teaching at Yale
Law School, Y alewasthe hot bed of the Realist School
of legal theory. They claimed Corbin as a devotee, but
he did not claim them. Corbin did not see himself asa
member of any legal school, other than Yale Law
School.**° He had his own perspective, developed no
doubt on the foundation of his practical, non-legal
experience as a child and student and teacher of the
Midwest. Corbin worked closely with Williston in
drafting the Restatement (First) of the Law of
Contracts, for much of which he was co-Reporter.
Corbin has been widely credited with the inclusion of
Section 90 on promissory estoppel, but Corbin's
correspondence reflects that Williston crafted the
section on his own. Although "differences arose, in
both theory and expression," between Corbin and
Williston, Corbin nonethel ess considered Williston to
be histeacher on contract law, and Corbin collaborated
closely with Williston in preparing the Restatement
(First) of Contracts, for which Corbin had the primary
responsibility for drafting the chapters on remedies.®*
Corbin had acloserelationship with Legal Realist Karl
Llewellyn, who called him*“Dad.”*? Corbin’ s personal
papers appeared to have been destroyed in a fire in
1959, so much of the “back story” of the way his
thoughts developed has been lost. We do have some
correspondence fromthe personal papers of others, and
Corbin left arecord of law review articles, a casebook,
and atreatise, that reveal the depth of his thinking on
variouspointsof Contract Law. Corbinremained active
in writing about the law of contracts up to thetime his
eyesight failed. Corbin died in 1967 at age 93.

Although Corbin published acasebook in 1921, Corbin
is most noted for his treatise, Contracts: A
Comprehensive Treatise on the Working Rules of
Contract Law (1950),%** which Professor Grant Gilmore
caled “the greatest lawbook ever written.”** It was
first published in eight volumes, and later expanded to
fifteen. Corbin’s treatise has endured, garnering more
than 10,000 citations nationwide on Westlaw, and
being cited recently in Justice Paul Green’sOpinionin
Tawes v. Barnes, 340 S\W.3d 419, 430 (Tex. 2011)
(Green, J.). Professor Corbin was highly regarded by
his students and by his contemporaries, and Professor
Corbin contributed significantly to Yale Law School’s
rise to prominence.
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A sense of Corbin’sview of the law can be taken from
this passage that he wrote:

[T]he law does not consist of a series of
unchangeable rules or principles engraved upon
an indestructible brass plate or, like the code of
Hammurabi, upon a stone column. Every system
of justice and of right is of human development,
and the necessary corollary is that no known
system is eternal. In the long history of the law
can be observed the birth and death of legal
principles. They move first with the uncertain
steps of childhood, then enjoy a season of
confident maturity, and finally pass tottering to
the grave. . . . The law is merely a part of our
changing civilization. The history of law is the
history of . . . society. Legal principles represent
the prevailing mores of the time, and with the
mores they must necessarily be born, survive for
the appointed season, and perish.

Arthur L. Corbin, Anson on Contractsv-vi (3d Am. ed.
1919). Corbin drew inspiration from the writing and
opinions of Benjamin Cardozo.*** Corbin also greatly
respected Samuel Williston.®*®

Corbin had strongly-stated views. Corbin championed
the view that consideration was not always required to
create an enforceable contract, and that reliance often
served as a substitute. In his article Offer and
Acceptance and Some of the Resulting Legal Remedies,
26 YaleL. J. 204 (1917), Corbin argued that the state’s
enforcement of contracts involved a choice of how,
when, and for whom the weight of the state would be
brought to bear.*’ Corbin disliked the Parol Evidence
Rule, and wrote two weighty law review article on its
deficiencies. Corbin, TheParol EvidenceRule, 53 Y ale
L. J. 603 (1944), and Corbin, The Interpretation of
Words and the Parol Evidence Rule, 50 Cornell L. Q.
161 (1965).

11. Llewellyn. Karl LIewellynwasbornin Seattlein
1893. Llewellyn entered Yale College in 1911 and
remained there until 1914 when he attended the
Sorbonne. In 1915 he returned to the United States and
attended Yale Law School. Hegraduated in 1918.3°® In
1925 Llewellyn became a professor at Columbia Law
School. Llewellyn argued that judges should become
familiar with the facts of a case, so they could acquire
a"situation sense” that would lead to the right result.®*®
Llewellyn published a case book on contract law that
broke with Langell's black letter law approach by
di scussing economic consi derations, businesspractices,
and other factors influencing the expectations and
behaviorsof commercial buyers.®*® Llewellen served as
Reporter for the Uniform Commercial Code("U.C.C."),
aproject that was started in 1940 and came to fruition
in 1951. See Section XIl.E. Llewellyn was the
principal draftsman of Article 2, on sales, which
contained provisions relating to the formation,
interpretation, and enforcement of contracts. Professor
Llewellyn influenced the U.C.C. to be more in accord
with prevailing business practices, and to focus more
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on general standards and less on mechanical rules.
Instead of merely enacting the existing body of contract
law, the U.C.C. in many instances deviated from the
Common Law of contract that had developed for the
sale of goods. Llewellyn drafted the Uniform Trust
Receipts Act in 1957.

Professor Llewellyn was a leading light in the Legal
Realist school of thought, and the original 1952
version, and even the 1962 version, of the Uniform
Commercia Codereflected Llewellyn’'s Legal Realist
view of the law. In his 1962 book entitled
Jurisprudence: Realism in Theory and Practice,
Professor Llewellyn suggested that American law has
moved between two poles, one being a flexible
approach to interpreting and applying the law and the
other beingaformalistic, rule-bound approach.** Inthe
1830s and 1840s, judges followed the flexible
approach, but from 1885 to 1910 aformulaic approach
prevailed, only to shift back to the flexible approach
beginning in the 1920s and 1930s, leading to the
Uniform Commercial Code of the 1950s and 1960s,
which was flexible in its terms.*** Llewellyn was an
adherent of the flexible approach to law, and this
characterized his approach to drafting the Uniform
Commercial Code. See Section XI1.E below.

12. Fuller. Lon Luvois Fuller was born in Hereford,
Texas in 1902.%° In 1906, his family moved to
Cdlifornia. Fuller attended the University of California
at Berkley in 1919-1920, then transferred to Stanford
University from which he graduated in 1924 with a
degree in economics. Fuller obtained a law degree
from Stanford Law School in 1926. His first job was
teaching at the University of Oregon. In 1928, Fuller
moved to the University of Illinois, where he taught
until 1931. He then moved to Duke University where
he taught until 1939. From 1939 to 1940, Fuller was a
visiting professor at Harvard Law School, where he
officed next door to Professor Samuel Williston.®**
Fuller accepted a professorship at Harvard in 1940.
During World War 11, from 1942-1945, Fuller taught
only two days aweek and practiced law the rest of the
time.** In 1945, Fuller returned to teaching, but also
served for the next twenty yearsasalabor arbitrator.>*
From 1940 to 1972, Fuller was a professor at Harvard
Law School. In 1947, Fuller published his own case
book, Basic Contract Law, which contained the
innovation of starting with cases on remedies and not
cases on contract formation.**” In 1948, Fuller took
Dean Roscoe Pound’ s Chair in General Jurisprudence
at Harvard University. Fuller died in 1978.

Professor Fuller’ s article, co-authored with his student
research assistant William R. Perdue, Jr., The Reliance
Interest in Contract Damages, 46 YaleL.J. 52 (1936),
written when Fuller was 35 years old, appears 49" on
Fred R. Shapiro’s June 2012 list of the most-cited law
review articles of all time®® The article was
enormously influential in contract theory. Inthearticle,
Professor Fuller posited that there were three interests
that should be protected in contract law: the
expectation interest, the restitution interest, and the

-31-

reliance interest. See Section XXVII.A of this Article.
Fuller's other significant article on contract law was
Fuller, Consideration and Form, 41 Colum. L. Rev.
799 (1941).

13. Gilmore. Grant Gilmore was born in Ohio in
1910. He graduated from Y ale undergraduate in 1931,
and obtained aPh.D. in French LiteraturefromYalein
1936, and taught French at Y ale. Gilmore obtained his
law degree from Yale Law School in 1942. Gilmore
was a student of Corbin, and Gilmore later wrote that
he “benefited greatly from his wise counsel.”*®
Gilmore taught at Yale Law School and later at the
University of Chicago School of Law and then back to
Yae. Gilmore was the Reporter for Article 9 of the
Uniform Commercial Code. In 1974, Gilmore
published a book of lectures he had delivered in 1970
at Ohio State University Law School, with
explanations, qualifications, and documentation added.
The book, entitled The Death of Contract, laid out
Gilmore' sview that American Contract Law was not a
product of the slow development of the Common Law,
but instead sprang from the mind of C.C. Langdell
when he created his first case book, and was carried
forward by Oliver Wendell Holmes, Jr. and Samuel
Williston.*” Gilmore suggested that the caseschosento
be included in case books caused the underlying
theories to seem warranted, but that was the result of
selecting cases that supported the author’s view and
omitting those that did not (i.e., sampling bias).
Gilmore noted that Contract Law absorbed preexisting
areas of speciaty, like sales and negotiable
instruments. Gilmore saw a trend away from the
objective approach typified by the Restatement (First)
of Contracts to a more generous approach to liability
reflected in the Restatement (Second) of Contracts.
Gilmore suggested that Contract Law was in a trend
away from a bargain theory toward a reliance theory,
and would eventually bereabsorbed into tort law, from
whenceit came (i.e., the “death” of contract). Gilmore
published law review articles from 1949 to 1979, in
which he stated his views on Contract Law and
Admiralty.*"* Gilmore’ sanalysiswasalwaystrenchant,
and was not afraid to share unkind comments about
other legal writers.®”

14. Farnsworth. E. Allen Farnsworth was born in
Providence, Rhode Island, in 1928. Farnsworth
obtained a B.S. in Applied Mathematics from the
University of Michigan in 1948, an M.A. in Physics
from Yae University in 1949, and a J.D. from
Columbia University in 1952. Farnsworth taught at
Columbia University School of Law from 1954 to
2005. Farnsworth served as the Reporter for the
Restatement (Second) of the Law of Contracts,
published in 1981. Farnsworth died in New Jersey at
age 76.

15. Posner. Richard Posner was born in New York
City in 1939. He graduated summa cum laude from
Yae University in 1959. He attended Harvard Law
School, where he was president of the Harvard Law
Review and graduated first in his class, magna cum
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laude, in 1963.*"® Posner clerked for Supreme Court
Justice William J. Brennan Jr. Posner worked for the
Federal Trade Commission and the U.S. Solicitor
General, and worked for ten years as a researcher at
National Bureau of Economic Research. Posner joined
the Seventh Circuit Court of Appeals in 1981 and
began teaching at the University of Chicago School of
Law that same year. Posner hasadvocated an economic
perspective on the law, particularly Contract Law, and
suggests asagoal that court decisions be madein such
away not to vindicate amoral commitment to keeping
a promise but rather to maximize overall value or
reduce overall cost. This perspective is evident in
Justice Posner's Opinion in Zapata Hermanus
Sucesores, SA. v. Hearthside Baking Co., 313 F.3d
385, 389 (7" Cir. 2002), where he saysthat “ abreach of
contract isnot considered wrongful activity inthesense
that a tort or crime is wrongful. When we delve for
reasons, we encounter Holmes's argument that
practically speaking the duty created by a contract is
just to perform or pay damages . . . .” Posner cited to
Holmes's book on the Common Law (1881) and
Holmes' s 1897 Harvard Law Review article The Path
of the Law.*” Posner, like Story and later Holmes, has
been able to present his perspective on Contract Law
both in publications and, when the opportunity was
presented, through the opinions he wrote on behalf of
aprominent appellate court. But Posner has not had the
advantage of writing a treatise or Restatement or
uniform law of contracts that would have fostered the
replication of his contract theories in court decisions
throughout the land. However, the final chapter is not
yet written, and Posner has succeeded in seeing his
noteworthy contract law decisions come to outhumber
those of Holmes and Cardozo in contract case books
used in American law schools.®

16. Perillo. Joseph M. Perillo was born in 1933. He
attended Cornell University for both undergraduateand
law school studiesand was admitted to the bar in 1955.
He taught at Fordham from 1963 to present and is
Distinguished Professor of Law, Emeritus. He was a
Fulbright Scholar at the University of Florence, 1960to
1962. Perillo co-authored Calamari and Perillo on
Contractsin 1987.

D. TEXASTREATISESON CONTRACT LAW.
There arenot many publicationswe could call treatises
on Texas law, per se. While Texas has had no law
professors that achieved national stature in the area of
Contract Law, there have been commentarieson Texas
Contract Law.

1.  Simpkins. William Stewart Simpkinswasbornin
Edgefield, South Caroling, in 1842. He attended the
Citadel Military Collegein South Carolina. In 1856 he
entered service in the Confederate Army where he is
said to have relayed the order to fire on Fort Sumpter,
starting the Civil War. Simpkins attained the rank of
Colonel. After the war ended, "Colonel" Simpkins
moved to Florida. He was admitted to the Bar in 1870,
then moved to Texas in 1873. Simpkins joined the
University of Texas School of Law faculty in 1899, and
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taught there until he retired in 1923, but continued to
lecture until his death in 1929. *° Simpkins published
anumber of treatises, including atreatise on Contracts
and Salesin 1905, which was updated in later editions.
The treatise has occasionally been cited by Texas
appellate courts. Simpkins gained notoriety in 2010,
when an earlier address he had given at the Law
School®” was brought to light, that extolled hisrolein
establishing the Ku Klux Clan in Florida.

2. Hildebrand. IraPolk Hildrebrand wasborninLa
Grange, Texas in 1876. He acquired a college degree
from Texas Christian University in Fort Worth, Texas,
in 1897, and aB.A. and L.L.B. from the University of
Texasin 1899. Hildebrand then attended Harvard Law
School, where he studied contractslaw under Professor
Samuel Williston and acquired another L.L.B. in 1902.
Hildebrand started as a member of the faculty of the
University of Texas School of Law in 1907, where he
hel ped to popul arize the casebook method of teaching.
Hildebrand served as Dean of the Law School from
1924 through 1940. Hildebrand attended some of the
annual meetings of the American Law Institute. Dean
Hildebrand participatedin and argued with Willistonin
the American Law Institute meetings on the
Restatement (First) of Contracts, and wrote a book
review on the Restatement of the Law of Contracts, 13
Tex. L. Rev. 156 (1934). Hildebrand wrote Contracts
for the Benefit of Third Partiesin Texas, 9 Tex. L. Rev.
125 (1931), which was cited a few times by Texas
appellate courts. In 1933, Dean Hildebrand authored a
book of Texas case annotations to the Restatement
(First) of Contracts, but he is better known for a 4-
volumetreatiseon Texascorporations. Hildebrand died
in 19443

3. Anderson. Professor Roy Ryden Anderson,
currently a Professor and Dean at Southern Methodist
University School of Law in Dallas, has co-authored a
TexasUniform Commercial Code Annotated (Thomsen
West 2003). Heal so authored atwo-volume Treatiseon
Damages Under the Uniform Commercial Code (2d ed.
2003), and has written law review articles on the
U.C.C.

4.  Krahmer. JohnKrahmer, currently aProf essor of
Law at Texas Tech University School of Law, authors
for the Southwestern Law Journal, an annual review of
legal developments in Texas involving commercial
transactions. Professor Krahmer's reviews include
commentary onthe Law of Contractsinthecommercial
context.

5. West’sTexasPractice Series. Thomson Reuters
publishesatreatise on Texas Contract Law, Volume 49
of the Texas Practice Series. The authors are David R.
Dow and Craig Smyser. Dow is alaw professor at the
University of Houston Law Center, who earned aB.A.
in History from Rice University, an M.A. in History
from Yae University, and a J.D. from Yade Law
School. He has been teaching since 1988, with an
emphasison criminal law. Dow co-authored V olume 49
with Craig Smyser. Smyser graduated from the
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University of Texasin 1973 (Phi BetaK appa) and from
the University of Texas School of Law in 1980. He
practiceswith the firm of Smyser Kaplan & Veselkain
Houston.

XI. FEDERAL COMMON LAW. Ealy Texas
Supreme Court decisions sometimes cited to U.S.
Supreme Court opinions as authority in contract cases.
The U.S. Supreme Court was the ultimate authority
regarding the interface between Contract Law and the
U.S. Constitution. However, in many appeals in the
early 1800s the U.S. Supreme Court was sometimes
called upon to rule on non-constitutional contract
issues, and its opinions wound up being cited by state
courts for contract law principles. The U. S. Supreme
Court found justification for its non-constitutional
contract decisions in English case law, cases decided
by courts of American states, legal treatises, accepted
practices, and in some instances the personal
experiences of Chief Justice John Marshall asalawyer
in Richmond, Virginia.

In Swift v. Tyson, 41 U.S. 1 (1842) (Story, J.), Justice
Story wrote that the U.S. Supreme Court was bound to
follow state statutes, and their interpretations by courts
of the state, and state law asto real estate, but not state
court opnions regarding the interpretation of contracts
or general commercial law. Story wrote that the law of
negotiabl einstruments bel onged not to just one county,
but to the commercial world. In saying that, Story
guoted Lord Mansfield who had quoted Cicero. Id. at
18-19. This decision permitted Federal courts to
develop their own Common Law of salesand contract.
Swift v. Tyson was overturned 90 years later in Erie
R.R. Co. v. Tompkins, 304 U.S. 64 (1938) (Brandeis,
J.), which asserted that federal judges hearing cases
that were removed to federal court based on diversity
of citizenship must apply the law of the state from
which the case was removed. Erie had the practical
effect of eliminating afederal Common Law that might
have co-existed with, or even co-opted, state Common
Law on matters governed by sate law. One
consequenceof Eriewasthat Contract Law remainsthe
domain of statelaw, except whenthe U.S. Constitution
or a Federal statute comes into play, or where the
United States is a contracting party.

However, aFederal Common Law of contractsexistsin
ERISA and admiralty, and may develop in connection
with intellectual property.

XIl. UNIFORM LAWS, RESTATEMENTS AND
TREATIES.

A. UNIFORM LAWS PERTAINING TO
CONTRACTS. The desirability of a uniform Law of
Contracts has long been noted. Sir Frederick Pollock
wrote about it in The Law Quarterly Review:

The law of contracts, in particular, isin most of
its departments admirably rational and equitable,
though it exists in a form in which no one can
understand it without the labour of years, which
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bears upon it in every direction traces of the
gradual expansion of view and extension of old
formulas to meet new facts which are so
interesting to the historical student, and so
troublesome, not only tothelegal practitioner, but
alsoto hisclients. | believethat it would be quite
as possible to codify the law relating to contracts
asto codify the criminal law, and | think that the
advantages of such a code would be felt by every
man of businessin the country. In order to do so,
however, it would be necessary in the first place
to digest the existing law into one compact body,
and it would be a great convenience, in carrying
out such an undertaking, if certain partsof thelaw
which are at once most intricate and open to all
sorts of objections could be repealed.®™

The American movement toward uniform state laws
began in 1882, when a committee of the American Bar
Association recommended uniform state laws on the
acknowledgment of deeds and to prevent fraudulent
divorces. In 1889, the ABA created a committee on
uniformstatelaws. In 1892, theNational Conference of
Commissioners on Uniform State Laws (“NCCUSL")
was formed.*®*® The NCCUSL consists of unpaid
commissioners appointed by state governors.®! Over
time, states enacted |egislation for the appointment of
commissionerstothe NCCUSL. In 1896, the NCCUSL
recommended the Uniform Negotiable Instrument
Act,® governing checks, notes, and bills of
exchange.*® By 1916, the UNIA had been adopted in
46 states and Alaska®®* The uniform state law
movement gai ned momentumthat spawned many failed
efforts but some significant triumphs.

Underlying al uniform acts is an unstated preference
for achievinguniformity through concerted state action
as opposed to achieving uniformity through the power
of the United States Congress to preempt state laws.
Since the U.S. Constitution’s Interstate Commerce
Clause has been the basis for so much Federal
legidlation, it is both remarkable and fortunate that
American Contract Law, a core element of interstate
commerceto thisday, islargely still acreature of state
Common L aw and state statutes, and not Federal law.**
Remarkable in the sense that in the Twentieth Century
the forces for uniformity tended to achieve uniformity
by using Federal preemption to take law-making power
away from the states. Fortunate in the sense that a
Congressional law of contracts would be a target of
lobbyists and specia interests that would create
anomalies and preferences like we havein the Internal
Revenue Code, whereas uniform state laws are more
the product of thought and not politics, and thus are
more balanced and coherent.®®® It should be
remembered, however, that the Commissioners to the
NCCUSL arepolitical appointees, and that the ultimate
decision to adopt auniform law restswith el ected state
legislatures. The fact that the uniform acts have been
thoroughly vetted during the drafting process, that the
drafters are seeking balance in order to facilitate
nationwide adoption, and the ethic that, to remain
uniform, the laws must not be amended locally, serves
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to dampen the partisan inclination to embed
competitive advantage in the law at the local level %’

Onedeficiency of uniformlaws, accordingto YaeLaw
School Professor Grant Gilmore, is that a “drafting
conference” proceeds by testing proposed language
against “the widest variety of hypothetical situations
which those present canimagine.” In the preparation of
the Uniform Commercial Code, this resulted in the
addition of text and comments and examples to deal
with the problems presented—a process that
overcomplicated the uniform act. Grant Gilmore, On
the Difficulties of Codifying Commercial Law, 57 Yale
L. J. 1341, 1347 (1948). With regard to the Uniform
Commercial Code, Professor Gilmore described the
official comments as “sometimes |learned, sometimes
brilliant, and not infrequently run[ning] to thelength of
law review article” Id. at 1355. Additionaly,
according to Professor Gilmore, uniform laws arose
from dissatisfaction with the old law’ sfailure to adapt
to new needs, but the uniform laws tended to be out-of -
date by the time they were finalized and, on a going-
forward basis, they served to freeze thelaw at the very
time the law needed flexibility in order to adapt to the
ongoing change occurring in commercial practices. Id.
at 1347.

B. RESTATEMENTS OF THE LAW OF
CONTRACTS. Restatements of the law are published
by the American Law Ingtitute (ALI), a non-profit
corporation founded in 1923 and headquartered in
Philadel phia, Pennsylvania. The ALI consists of 4,000
lawyers, judges, and law professors®®® who work
together to generate Restatements, model statutes, and
statements of principles of the law.*®* The ALI's
Restatements are lengthy compilations of appellate
court decisions that distill the legal principles
underpinning the decisions and state them as rules or
standards of law. The Restatements also give
explanatory comments, illustrative hypothetical
examples, and citations to state and Federal appellate
opinions. Primary responsibility for drafting a
Restatement is assigned to one or more law professors.
The written product is subjected to comment and
criticism by editorial committees and by members of
the American Law Institutein public meetings, and the
text is rewritten and rewritten again until a final
product isachieved. University of Texas School of Law
Professors Robert W. Hamilton, Alan Scott Rau, and
Russell J. Weintraub wrote in their textbook:
“Restatement provisions are usually drawn from case
precedent, though they do not always reflect the
'majority’ view. Sometimes a Restatement provision
setsforth what the Reporter and Advisersthink therule
should beeventhough thereislittle precedent for it.” 3%
Restatements have been criticized for presenting legal
rules bereft of any consideration of social or economic
consequences.®**

The American Law Institute’ stwo Restatementson the
Law of Contracts tacitly suggest that the best way to
organize and understand Contract Law is through a
structuring of underlying legal principles, asopposedto

presenting the law in the context of Theophilus
Parsons’ identifiably distinct fact patterns, or Lon
Fuller’ sinterestsbeing protected, or in someother way.
The Restatement’ s Sectionsare presented aslegal rules
or standards. The Commentsto the Sectionsdiscussthe
purpose or intent of the rule or standard, and give
examples of how therule or standard should be applied
to simple hypothetical situations stripped bare of
factual context. The Comments aso include case
citations that either support or contradict the Section.
The Restatements contain little discussion of the deep
history of Contract Law principles, andlittleindication
that for the last 110 years writers have made insightful
suggestions on how Contract Law might be better
explained, or better justified, or improved.

The Restatements of the Law of Contracts reflect the
same combination of analogical, inductive, and
deductive reasoning that we saw in the writings of
Frances Bacon and the publications of Parsons,
Langdell, and Williston. That is, a group of
investigators (i) collects “specimens’ or records
observations (i.e., they read appellate court decisions),
(ii) comparesthemanal ogically to aggregatethesimilar
and segregate the dissimilar, and finaly (iii) arranges
the categoriesinto amental framework that we call the
Law of Contracts.

C. THE UNIFORM SALES ACT (1906). The
Uniform Sales Act, drafted by Harvard Law Professor
Samuel Williston, was a project of the NCCUSL. The
Uniform Sales Act waslargely modeled on the English
Sale of Goods Act of 1893, with variations to reflect
American case law. The Uniform Sales Act applied to
the sale of goods. Section 1. The Uniform Sales Act
was conceptually based ontitle (called “the property in
the goods’). That is, many of the parties’ rights and
duties were determined by when title transferred from
the seller to the buyer, and consequently who owned
title to the goods at the critical juncture (such the
moment when the goodswere destroyed). The Uniform
Sales Act did not free the law of salesfromitsrootsin
property law.** Nonetheless, it did standardize
practices around a norm, and between 1906 and 1947,
the Uniform Sales Act was adopted in 34 states, not
including Texas. The failure of the Uniform Sales Act
to achieve nationwide acceptance, its over-dependence
on the property concept of title,** and its obsel escence
due to the passage of time, resulted in its replacement
by Article 2 of the Uniform Commercial Code. While
the Uniform Sales Act wasthe precursor to Article 2 of
the U.C.C., the principles used in drafting Article 2 of
the U.C.C. werevery different, asexplained below. See
Grant Gilmore, On the Difficulties of Codifying
Commercial Law, 57 Yale L. J. 1341 (1948) (written
after an early working draft of Title 2 of the Uniform
Commercia Code had been disseminated).

D. THE RESTATEMENT (FIRST) OF THE
LAW OF CONTRACTS (1932). The creation of the
Restatement (First) of the Law of Contracts (1932) was
a ten-year effort, spearheaded by Harvard Law
Professor Williston. His collaborator Arthur L. Corbin
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wrote that Williston, Corbin and Professor George J.
Thompson had about four conferences a year from
1922 t0 1932, some aweek in length, in the summer on
the coast of Maine and in winter near Pinehurst, N.C.,
during which the Restatement was written. *** The
Restatement (First) of Contracts (1932) contains 609
sections, each containing a tersely-stated rule of law,
followed by acomment that often containshypothetical
fact situations in which the rule in the section is
applied. Whilethe Restatement (First) of Contractswas
not designed to make new law, it did have to choose
between conflicting decisionsfromdifferent states, and
the Restatement would sometimes identify a majority
rule and minority rules or even the “better” rule. What
the Restatement (First) of Contracts lacked by way of
commentary and case citations coul d be gottenfromthe
Reporter’'s treatise, Williston on Contracts. The
Restatement (First) of the Law of Contracts has been
cited many times by the Texas Supreme Court.

Additional reading:

. Arthur L. Corbin, Some Problems in the
Restatement of the Law of Contracts, 14 A.B.A.
J. 652 (1928).

E. THE UNIFORM COMMERCIAL CODE
(1952).

1. Theldeaof Creating a Uniform Code. Prior to
theU.C.C.,theNCCUSL had issued seven commercial
statutes®® that had been adopted by various states.®*
These acts were prepared one-by-one, by different
writers at different times, and thus were not always
consistent.**” Nor was coverage of the many facets of
commercial law complete. Also, court decisions under
the uniform acts were not all in agreement on the
meaning and application of the acts. And by the 1940s,
some of the uniform acts were outdated,**® and did not
reflect contemporary commercial practices®® A
uniform codefor commercial practicesin Americawas
first suggested by the president of the NCCUSL in
1940.°° His suggestion was a new code that would
revise existing acts and expand coverage into other
areasof commercial law.** In 1942, the American Law
Institute agreed to join in with the NCCUSL to prepare
a Uniform Commercial Code.**

2. The Creation of the Code. The drafting of the
U.C.C. began in 1945, under the supervision of an
Editorial Board chaired by a Justice from the Third
Circuit U.S. Court of Appeals.“® Professor Karl N.
Llewellyn of Columbia Law School was Chief
Reporter, and Llewellyn’s wife Professor Soia
Mentschikoff of Harvard Law School was Associate
Chief Reporter.”® Philadelphia lawyer William A.
Schnader is credited with the idea of the U.C.C. and
lobbied along with Karl Llewellyn for the U.C.C.
Schnader is known as the “Father of the Uniform
Commercial Code.”**® Final editorial responsibility
rested with Professor Robert Braucher of the University
of Wisconsin Law School.*® Professor Braucher was
chair of the subcommittee that handled Article 2
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governing sales”” The only Texans named as
contributors were Harvard Law-educated Baker and
Botts lawyer Dillon Anderson, and U.S. Fifth Circuit
Justice Joseph C. Hutcheson, Jr.*® The NCCUSL and
ALl approved adefinitivetextin 1951, which that same
year was endorsed by the House of Delegates of the
American Bar Association.*” The text with edits was
completedin 1952, whereupontheU.C.C. wasrel eased
tothe public. The U.C.C. wasintroduced in eight state
legislatures, but Pennsylvania was the only state to
adopt the 1952 version of the Code,**® which it did in
1953 Further adoption of the 1952 version of the
U.C.C. was derailed in New York, which sent the
proposed Codetoacommissionfor review.** Criticism
of the 1952 version of the U.C.C. came from many
guarters.**®* The Editorial Board for the Uniform
Commercial Code accommodated the criticisms
engendered by their initial effort, and issued new text
in 1958.*** The revision process finally culminated in
the release of arevised U.C.C. in 1962.*°

The 1962 version of the U.C.C. was adopted by the
Texas Legidature effective July 1, 1966,**° and is now
set out in the Texas Business and Commerce Code.

3. Legal Realism’sAffect onthe U.C.C. Whilethe
drafting of the U.C.C. involved many persons,
Professor Karl N. Llewellyn was the principal
intellectual force that shaped the U.C.C.**" Llewellyn
wasal egal Realist, and hisapproach to the problem of
drafting a uniform law for commercial transactionsis
reflective of that philosophy. To beginwith, Llewellyn
envisioned a code, not an act. Implicit in theideaof a
code was an enactment of law that is selective,
comprehensive, and unified*®; selective in that only
leading rules are included; comprehensive in that all
the leading rules are included;*® unified in that all
provisions of the code are consistent with each other.
However, uniformity requires more than just uniform
statutory language. It aso requires uniformity in
interpretation by courts applying those statutes to
individual cases. Stated differently, a uniform law
should have reliability, meaning consistency in
application, where different courts applying the law to
the same set of factswill arrive at the same result.**°

In Llewellyn's view, the standard Common Law
approach to business transactions was undesirable
because it focused exclusively, or at least excessively,
on preconceived legal doctrine and abstract ideas.**
Llewellyn believed that lawyers and businessmen had
fundamentally different ideas about the creation and
enforcement of contracts.*”* The law envisioned
contracts as calling for a single, fixed performance
exactly as described in the contract.**® Businessmen,
Llewellynbelieved, viewed contractsasflexible, andas
having a range of satisfactory performances.** In
Llewellyn’s view, requiring that the outcome of
commercial disputes be determined by fixed rules,
perhaps centuries old, instead of current commercial
practices, made the existing commercial law irrelevant
and useless.*”



170 Y ears of Texas Contract Law

Chapter 9

Llewellyn also rejected the Uniform Sales Act’s idea
that title to the goods should determine the parties
rights and duties. He thought that the use of the single
concept of title was too blunt an instrument to achieve
the goals of a modern law of business transactions.*?®
Instead, the law needed to focus on particular kinds of
transactions, and devel op rules that were suited to that
kind of transaction.**’

In constructing the U.C.C., Llewelyn attempted to
create astatute that would give judgestheflexibility to
arrive at ajust result without having to distort the law
or mischaracterize the facts.*”® Llewellyn did this in
four ways. (i) by adopting open-ended standards
instead of bright-line"”® rules; (ii) by avoiding
formalities as a way of determining contractual rights
and duties; (iii) by encouraging courts to engage in
“purposive interpretation” of the U.C.C. instead of a
textualist approach; and (iv) by makingthe U.C.C. non-
exclusive by allowing the Common Law of Contracts
to con}isglue to operate as the background for the
U.C.C.

As to standards, Article 2 on sales uses the
reasonabl eness standard in connection with good faith,
the requirement of a writing, firm offer, contract
formation, battle of theforms,*** contract interpretation,
modification of terms, and in many other instances.**
This use of standards was an effort to alow the
businesscommunity to devel op commercia norms, and
to change them over time, and to have the parties’ 1egal
rights and duties judged by these evolving norms.***

The U.C.C.’s avoidance of formalities is exemplified
by the rejection of thetraditional requirement of offer-
and-acceptance in the creation of acontract in Section
2-204(1), which says: “ A contract for the sale of goods
may be made in any manner sufficient to show
agreement, including conduct by both parties which
recognizes the existence of such a contract.”*** The
U.C.C. also created exceptions to the statute of frauds
(U.C.C. § 2-201(2)-(3)), the parol evidence rule
(U.C.C. § 2-202(8)-(b)), and it made seals inoperative
(U.C.C. § 2-203).** The de-emphasis on formalities
also was manifested in Article 9, which combined the
previoudly-distinct liens, collateral, and pledges into
one category called “security interests,” which were
then treated in a uniform way.**

The concept of “purposive interpretation” was an
extension of the pure rules-and-standards approach to
writing statutory text. While the text did contain rules
and standards, U.C.C. Section 1.102(1) saysthat “[t]his
Act should be construed in accordance with its
underlying purposes and policies.” Section 1.102(2)
provides:

(2) Underlying purposes and policies of this Act
are

@ to simplify, clarify and modernize the
law governing commercial
transactions;
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(b) to permit the continued expansion of
commercial practicesthrough custom,
usage and agreement of the parties;

(© to make uniform the law among the

various jurisdictions.

To assist in this purposive interpretation, the drafters
included “official comments’ for every section of the
U.C.C.*" Inafew instances, the purpose of aprovision
was embedded in the statutory language itself, asin
Section 4-107, which allows banks to close before the
end of the business day “[f]or the purpose of allowing
time to process items, prove balances, and make the
necessary entries . . . .”*® By this approach, judges
were invited to apply the U.C.C. in a way that best
accomplished its purposes, rather than in aformalistic
manner. Llewellyn felt that cases falling on the
borderline between categorieswere inevitable, aswere
cases that were not contemplated by the Code's
drafters,”®® and that the best way to resolve these
problem cases was to inform the judges of the goalsto
be achieved so that they could adapt the rules and
standards to achieve the result that would have been
intended had the case been contemplated when the
statute was drafted.

As to non-exclusivity, the U.C.C. was intended to
establish certain points only, and to let Contract Law
continue to operate to the rest. U.C.C. § 1-103
provides:

§ 1-103. Supplementary General Principles of
Law Applicable.

Unless displaced by the particular provisions of
this Act, the principles of law and equity,
including thelaw merchant and thelaw relativeto
capacity tocontract, principal and agent, estoppel,
fraud, misrepresentation, duress, coercion,
mistake, Bankruptcy, or other validating or
invalidating causeshall supplementitsprovisions.

This provision has been called “the most important
single provision in the Code.”*° Professor Grant
Gilmore, the Reporter for Article 9, said that the U.C.C.
“assumes the continuing existence of a large body of
pre-Code and non-Code law on which it rests for
support, which it displacesto least possible extent, and
without which it could not survive.”*' Assistant
Professor Gregory E. Maggs pointed out that Article 2,
which governs sales of merchandise, says very little
about basic contract doctrines, does not define
consideration, does not address mistake, and does not
address conditions.**? Article 3 says when holders of
negotiable instruments take them subject to defenses,
but the defenses are not defined, and issues of infancy,
lack of consideration, and mistake are left to the
Common Law.**®

In substance, then, the U.C.C. generally, and Article 2
in particular, can be seen as effort to get the best of
both worlds: securing the benefit of auniformlaw that
standardizes commercial practices, while alowing
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courtstheflexibility to achievejusticeintheindividual
cases.***

A separate observation is necessary with regard to
remedies for breach of contract under the U.C.C.
Throughout the Code the remedies are designed to
maketheinjured party “ whole.”*** However, Section 1-
106(1) provides:

§ 1-106. Remediesto Be Liberally Administered.

(1) The remedies provided by this Act shall be
liberally administered to the end that the
aggrieved party may be put in as good a position
as if the other party had fully performed but
neither consequential or specia nor pena
damages may be had except as specificaly
provided in this Act or by other rule of law.

By awarding damages based on the benefit of the
bargain while ruling out consequential damages, the
U.C.C. afforded as much compensation as it could
while still avoiding the uncertainties of proving
causation of consequential damagesand measuring lost
profits, tasks that would be difficult to assess before
entering into a contract, and tasks that would expand
the damage phase of a contract suit far beyond the face
of the contract. Sincethe promisor under the UCC does
not automatically undertake the risk of consequential
damages, that risk does need to be included in the
contract price—unlessthe parties expressly contract for
that risk to be assumed by the promisor. In thisway, the
contract price includes only the economic value of the
contractual benefit given, and insuring against
consequential damages remains with the promisee
unlessitishbargained for separately, or iscovered by an
agreement with athird party. The U.C.C.’ sapproach to
assessing damages is also distinguished from an
approach that would set damageswith an eyetowardits
effect on the behavior of others, in the way that
exemplary damages do in tort law. The drafters of the
U.C.C. were sensitive to the effect the scope of
damages might have on the availability and the cost of
transactions.**

4. Texas Adoption of the U.C.C. The version of
the U.C.C. adopted into Texas law in 1966 was the
1962 version of the Code.*” In adopting the Code, the
Texas L egislature made certain elections offered in the
uniform act, and in some instances deviated from the
uniformact. Theseelectionsand deviationsaredetailed
inUniversity of TexasSchool of Law Professor Millard
H. Ruud’'s The Texas Legislative History of the
Uniform Commercial Code, 55 Tex. L. Rev. 597
(1966).*® The only deviation in Article Il, relating to
sales, isthe deletion of proposed Section 2.318, which
would have extended the seller’ s warranties to guests
in the buyer’s home and members of his family or
household. An implied warranty for food and
beverages, extending to manufacturers, had been
introduced into Texas law in the case of Jacob E.
Decker & Sons, Inc. v. Capps, 139 Tex. 609, 620, 164
SW.2d 828 (1942) (Alexander, C.J.). See Section
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XX.B.2.hof thisArticle. The Board of Directors of the
State Bar of Texas recommended against adopting
Section 2.318, out of concern that the section might
imperil the adoption of the U.C.C.**°* A comment
included in Business and Commerce Code Section 2-
318 clarified that the L egislature intended to leave the
scope of seller’'s warranties to common law
development.**® The remainder of the elections and
deviations do not touch directly on the basic Contract
Law and are not covered in this discussion.

5. Uniform Commercial Code Amendments. The
1962 version of the U.C.C. hasundergone asignificant
number of alterations since it was initially released.
Article 9 wasrevised in 1972.°* Article 8 wasrevised
in 1977.%2 Articles 3, 4, 5, 6, and 8 have also been
revised.”*® Assistant Professor Gregory E. Maggs
covered, in his article called Karl Llewellyn’s Fading
Impact on the Jurisprudence of the Uniform
Commercial Code** the degree to which the
amendments and additions to the 1962 version of the
U.C.C. havedrifted away from Karl LIewellyn'sLegal
Realist vision. The trend has been to move away from
standards and toward rules* and to introduce
formalitiesin the creation of duties.**® Thedrift toward
rules also shrinks the role of purposive interpretation
under the 1962 version of the Code, and new Articles
2A and 4A, aswell asrevised Articles 3, 4, 5, 6, and 8
have few provisions that expressly set out the purpose
of the provision.”®” In particular, the official comment
to Article 4A-102 states that the rules regarding
electronic funds transfers were based on the need to
predict risk with certainty, in order to make
adjustmentsto operational and security procedures, and
to price funds transfers appropriately.*® The policy of
excluding consequential damages, except where they
have been specifically contracted for, continues.**
Professor Maggs also notes that courts appear to be
taking a “textualist approach in commercial cases.”*®

The NCCUSL approved amendments to Article 2 the
U.C.C. in 2003. The historical details, and the
difficulties in the process of drafting these
amendments, is described in George E. Henderson, A
New Chapter 2 for Texas: Well-Suited or 11-Fitting, 41
Texas Tech L. Rev. 235 (2009). One area of
disagreement was whether Article 2 should be
expanded beyond “goods’ to include “information,”
and particularly licenses for software. Id. at 260-286.

6. Texas Adoption of AmendmentstotheU.C.C.
In 1993, Texas adopted Chapter 2A of the U.C.C., the
Uniform Commercia Code-L eases, and Chapter 4A,
Uniform Commercial Code-Funds Transfers. The
Legidature made more amendments to the Code in
1995, 1999, 2001, 2003, and 2005. In 2011, Texas
adopted the 2010 amendments to the 1998 version of
Article9 of theU.C.C., governing secured transactions
in personal property.

F. THE RESTATEMENT (SECOND) OF THE
LAW OF CONTRACTS (1981). The ALI began the
task of preparing a second Restatement on the Law of



170 Y ears of Texas Contract Law

Chapter 9

Contracts in 1962. Robert Braucher served as the
Reporter on the Restatement (Second) of Contracts
until 1971, when he was appointed to the
M assachusetts Supreme Judicial Court, at which point
Law Professor E. Allen Farnsworth became the
Reporter.*®* The project was completed in 1979. The
Restatement (Second) was like the U.C.C. in adopting
many standards in lieu of rules. The Restatement
(Second) of Contracts contains 385 sections, making it
shorter than the Restatement (First). Each section of the
Restatement (Second) contains official Reporter’'s
Notes, listing cases, to augment the official comments
and illustrations. Professor Gregory E. Maggs, of
George Washington University Law School, published
an analysis of thetwo restatements. Gregory E. Maggs,
I pse Dixit: The Restatement (Second) of Contracts and
the Modern Development of Contract Law, 66 Geo.
Wash. L. Rev. 508 (1998). Maggs characterized the
Restatement (First) astrying to clarify the law without
changing it.**> Maggs characterized the Restatement
(Second) as frequently ignoring prevailing rules and
instead setting out rulesthat the draftsmen and the AL
thought were preferable, supported by citation to
scholarly writing.*®* Maggs noted several sections
wheretheRestatement (Second) varied fromtraditional
contract law doctrine. Asan example, Section 86 deals
withthe ability to revoke an offer. Traditional Contract
Law treatsan offer asrevocableunlessconsiderationis
given to make the offer non-revocable. Section 87(2)
permits the court to bind the offeror to his offer if the
offeror should reasonably expect the offer to induce
reliance and the offeree does rely on the offer, to the
extent necessary to avoid injustice. Thisextendstheuse
of reliance as a substitute for consideration, not only
for promises covered in Section 90, but for mere
offers.**

G. THE U.N. CONVENTION ON
INTERNATIONAL SALE OF GOODS(1980). The
United Nations Convention on the International Sale of
Goods ("CISG")** became effective in the United
States on January 1, 1988.%° Like U.C.C. Article 2, it
applies to the sale of goods, only on an international
scale. Unlike the U.C.C., the CISG does not apply to
consumer transactions.*®” The CISG al so doesnot apply
to auctions, sale by execution, investment securities,
negotiable instruments, ships and aircraft, and
electricity.**® The CISG isatreaty with more than sixty
signatories. The U.S. has subscribed toit, so it is part
of the supreme law of the land and preempts state law
to the contrary.

The CISG says that it governs only the formation of
contracts, not the validity or effect of them.*® CISG
Article 8 says that statements or conduct are to be
interpreted according to the party's actual intent, if that
is known to the other party, or if the other party could
not have been unaware of the intent. If that principle
does not apply, then according to Article 8(1) & (2),
statementsand conduct areto beinterpreted “ according
to the understanding that a reasonable person of the
same kind as the other party would have had in the
same circumstances.” Under Article 8(3), in
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determining what a reasonable person would
understand, due consideration must be given to "all
relevant circumstances' including negotiations, past
practices, usages, and subsequent conduct.

The CISG contains no statute of frauds or parol
evidencerule. Article 11 provides: “ A contract for sale
need not be concluded in or evidenced by awriting and
is not subject to any other requirement as to form. It
may be proved by any means, including witnesses.”
Article 12 permits countriesto opt out of Article 11 for
contractsand modificationsof contracts, and offersand
acceptances, but inratifyingthetreaty the United States
did not make the declaration permitted under Article
12, so statutes of frauds and the parol evidencerule do
not apply to transactions governed by the CISG being
litigated in Texas courts.

Article 14 of the CISG defines an offer as a“proposal
for concluding a contract addressed to one or more
specific persons . . . if it is sufficiently definite and
indicates the intention of the offeror to be bound in
case of acceptance. A proposal is sufficiently definite
if it indicates the goods and expressly or implicitly
fixes or makes provision for determining the quantity
and the price.” Under Article 15, the offer becomes
effective “when it reaches the offeree.” Under Article
16, an offer can be revoked until the offeree has
dispatched an acceptance. However, an offer cannot be
revoked during any time fixed by the offer for
acceptance, or where the offeree reasonably relied on
the offer being irrevocable. Under Article 17, an offer
is terminated when a rejection reaches the offeror.
Under Article 18, an acceptanceis a statement or other
conduct by the offeree “indicating assent to an offer.”
An acceptance becomes effective upon receipt by the
offeror, provided the offer has not expired. Thus, the
CISG reversestheordinary "mailbox rule." See Section
XV.C.6 of this Article. Past practices can vary how
assent may be accomplished. Under Article 19, areply
to an offer that contains"additions, limitations or other
modifications" is a rejection and constitutes a
counteroffer. However, that rule applies only to
changesthat materially alter the terms of the offer. For
changes that do not materially alter the offer, the
changes become part of the agreement unless the
offeror rejects them without undue delay. See
discussion of the "battle of the forms® in Section
XV.C.8 of thisArticle.

Under Article 29, a contract can be modified or
terminated by agreement. However, a clause requiring
such modifications to be in writing is binding, unless
estoppel applies. Articles 30 to 34 are default rules
governing the delivery of goods. Article 35 containsa
warranty of merchantability, warranty of fitness for a
particular purpose, warranty of similarity to sample or
model, and awarranty of adequate packaging. Articles
38 to 40 state the buyer's duty to inspect and complain
upon delivery. Article 41 provides for a warranty of
good title. Article 42 provides that the goods must be
free from adverse claims of intellectual property.
Articles 46 to 52 and 74 to 77 set out the buyer's
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choices and remedies for breach. Articles 53 to 65 set
out the buyer's abligations, including in Article 53 the
duty to "pay the pricefor the goods and take delivery of
them asrequired by the contract and this Convention."
Articles 66 to 70 govern when therisk of losstransfers
from seller to buyer.

Article 25 describes a breach of contract as
“fundamental” if the resulting detriment deprives the
other party of what he is entitled to expect from the
contract. Under Article28, acountry isonly required to
allow specific performancein accordance with its own
law governing non-Convention cases. Under Article 71,
a party can suspend performance when it becomes
apparent that the other party will breach the contract.
Under Article 72, if a fundamental breach becomes
clear, thefirst party can “declarethe contract avoided.”
Article 81 providesfor the partiesto have restitution if
the contract is avoided. Article 74 sets out the
fundamental rule on damages:

Damages for breach of contract by one party
consist of asum equal to the loss, including loss
of profit, suffered by the other party as a
consequence of the breach. Such damages may
not exceed the loss which the party in breach
foresaw or ought to have foreseen at the time of
the conclusion of the contract, in the light of the
facts and matters of which he then knew or ought
to have known, as a possible consequence of the
breach of contract.

Article 77 establishes a duty to mitigate damages,
“including loss of profit.” Article 79 excuses aparty’s
breach if the failure to perform “was due to an
impediment beyond his control and [if] he could not
reasonably be expected to have taken the impediment
into account at the time of the conclusion of the
contract or to have avoided or overcome it or its
consequences.”

XIIl. CONSTITUTIONAL PROTECTION OF
CONTRACTS. Both the United States Constitution
and the Texas Constitution contain restraints on the
government’ s power to affect contracts. However, the
constraints are on the state legislatures, not the United
States Congress. In considering these issues it is
important to distinguish between a party’s freedom to
enter into a contract, which is not explicitly protected,
and a party’s right to enforce an existing contract,
which is explicitly protected against state action.

A. THEU.S.CONSTITUTION'SPROTECTION
OF CONTRACTS. TheU.S. Congtitution’ sprotection
of contracts developed from the specific concerns of
the country’s founders into a broad-based principle
used by state and federal courts to declare state
legidation invalid. Early cases on the subject were
fairly intolerant of state laws impairing the obligation
of contracts, but over timethe U.S. Supreme Court has
giventhe statesgreater latitudeto legislate in waysthat
impair contractual rights to a degree, or for important
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reasons. Today, theU.S. Constitution’ sContract Clause
israrely invoked to invalidate state statutes.

1. The Northwest Ordinance of 1787. An
Ordinance for the Government of the Territory of the
United States, North-West of the River Ohio (“the
Northwest Ordinance”) was adopted by the Second
Confederation Congress on July 13, 1787.“° The
Ordinancedeclared certain rightsfor settlerswho lived
in or moved to the Northwest Territory (present day
Ohio, Indiana, Illinois, Michigan, and Minnesota) and
set up an administrative framework to govern the area
until the area could be admitted to the Union. In
Section 14, Article 2, the Ordinance proclaimed:

. .. it is understood and declared, that no law
ought ever to be made, or have force in the said
territory, that shall, in any manner whatever,
interfere with or affect private contracts or
engagements, bona fide, and without fraud,
previously formed.*"*

It is noteworthy that protection was afforded only to
contracts that were (i) private, (ii) previously formed,
and (iii) formed bona fide and without fraud.

The Northwest Ordinance was enacted while the
Constitutional Conventionwasmeetingin Philadel phia.
Vanderbilt University Law School Professor JamesW.
Ely, Jr. has studied the question and suggests that the
impetus for the prohibition against impairing contracts
wasaspate of state-adopted debt-relief |awsthat stayed
the collection of debts, alowed payments in
installments, and allowed the repayment of debts in
commodities or inflated paper money instead of coin.

2. TheConstitutional Convention. Delegatesfrom
12 of the 13 states (Rhode Island did not send
representatives) of the Confederacy of the United
States of America met in Philadelphia, Pennsylvania,
fromMay 25, 1787, to September 17, 1787, and drafted
what became the Constitution of the United States of
America. Virginia del egate James Madison took notes
of the proceedings. The United States government
purchased these notesfrom Dolly Madison, after James
Madison's death, for $30,000.00, and the notes,
published in 1840, four years after Madison’s death,
represent the most compl eteday-by-day record we have
of the proceedings.

a. Prohibition on the Federal Congress. The
freedom to enter into contracts received no attention,
and the impairment of the obligation of contracts
received scant attention, from the Constitutional
Convention in Philadelphia. According to Madison’s
report of the Convention, on August 22, 1787,
M assachusetts del egate Elbridge Gerry and Maryland
delegate James McHenry moved to include in the
Consgtitution a clause providing that “The Legidature
shall pass no bill of attainder nor any ex post facto
law.” The proposed restraint was to apply to the
Federal Congress, not state legislatures. Gerry argued
that such a constraint was needed more on the Federal
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Congress than the state legislatures, “because the
number of membersin theformer being fewer were on
that account the more to be feared.”*"? Gouverneur
Morris of Pennsylvania argued that the precaution
against ex post facto laws was unnecessary, but the bar
against bills of attainder’”® was essential.*”* Oliver
Ellsworth*”® of Connecticut argued that no prohibition
against ex post facto law was needed because “there
was no lawyer, no civilian who would not say that ex
post facto laws were void of themselves.”*’® James
Wilson of Pennsylvania argued against including a
provision on ex post facto laws since it would suggest
that the del egates“ areignorant of thefirst principlesof
Legidation.”*”” A vote was taken and the bar against
bills of attainder passed with no opposition (“nem.
contradicente”).*”® The debate continued as to ex post
facto laws. Daniel Carroll of Maryland noted that state
legislatures had in fact passed ex post facto laws.*”
JamesWilson of Pennsylvaniaargued that afederal ban
would be no more effective than state constitutional
bans had been, and that disagreements would arise in
its application.**® Hugh Williamson of North Carolina
said that such a prohibitory clause in the South
Carolina constitution had had beneficial effect and
“may do good here, because Judges can take hold of
it.”*** William Johnson of Connecticut argued that the
clause was unnecessary and implied “an improper
suspicion of theNational Legidature.”**? John Rutledge
of South Carolina spoke in favor of the clause.”® A
vote was taken, and the ban on ex post facto laws was
supported by New Hampshire, Massachusetts,
Delaware, Maryland, Virginia, South Carolina, and
Georgia.** It was opposed by Connecticut, New Jersey,
and Pennsylvania, and the North Carolina delegation
was divided.”®*® Thus, on August 22, 1787, the
Convention voted to prohibit the Federal Congress
from passing bills of attainder and ex post facto laws.

b. Prohibitionson StateL egislatur es. Prohibitions
on state legislatures were discussed on August 28,
1787, when Rufus King of Massachusetts moved the
addition of “a prohibition on the States to interferein
private contracts,” based on the words used in the
Ordinance of Congress[Northwest Ordinance of 1787]
establishing new states.®® Gouverneur Morris of
Pennsylvania objected that this was going too far. He
said that “[t]here are a thousand laws, relating to
bringing actions-imitations of action etc. which affect
contracts.” He continued: “ The Judicial power of the
U.S. will be a protection in cases within their
jurisdiction; and within the Stateitself amajority must
rule, whatever may be the mischief done among
themselves.” ¥’ Roger Sherman of Connecticut retorted:
“Why then prohibit bills of credit?’*®James Wilson of
Pennsylvania supported King's motion.”®® James
Madison, of Virginia, said that “inconveniences might
arise from such a prohibition but thought on the whole
it would be overbalanced by the utility of it.”**® George
Mason of Virginia argued that “[t]his is carrying
restraint too far. Cases will happen that can not be
forseen, where somekind of interferencewill be proper
& essential.” According to Madison’'s notes, “He
mentioned the case of limiting the period for bringing
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actions on open account-that of bonds after a certain
lapse of time—asking whether it was proper to tie the
hands of the States from making provision in such
cases?’*** James Wilson, of Pennsylvania, responded:
“The answer to these objections is that retrospective
interferences only are to be prohibited,” meaning that
the states would be free to change the law on a
prospective basis.*?> Madison asked if that was not
already prohibited by the ex post facto bar.*** Rutledge
moved asan alternative to King’' smotion to insert “nor
pass bills of attainder nor restrospective laws.”*** A
vote was taken in which Rutledge's amendment was
supported by New Hampshire, New Jersey,
Pennsylvania, Delaware, North Carolina, South
Carolina, and Georgia, but opposed by Connecticut,
Maryland, and Virginia.*® The next day, August 29,
1787, Dickinson of Delaware announced that “on
examining Blackstone’s Commentaries, he found that
the term ‘ex post facto’ related to criminal cases only;
that they would not consequently restrain the States
from retrospective laws in civil cases, and that some
further provision for this purpose would be
requisite.”**° No one mentioned prohibiting the Federal
Congressfrom passing retrospective laws, eventhough
the vote favoring a ban on ex post facto laws taken
August 22, 1787 may well have been intended as such,
given the delegates apparent misconception that a
prohibition of ex post facto laws extended to both
criminal and civil matters.

c. The Final Draft of the Constitution. The
Convention's Committee on Style produced a final
draft of the Constitution that was presented for
consideration on September 12, 1787.*" True to the
vote on August 22, 1787, the committee’s draft
constitution, in Articlel, Section 9, clause 3, barred the
Federal Congressfrom passing bills of attainder and ex
post facto laws, with no mention of retrospective laws
or laws impairing contracts. Article I, Section 10,
clause 1, contained a prohibition against states passing
bills of attainder, ex post facto laws, and “laws altering
or impairing the obligation of contracts.”**® Note that
the Committee on Style substituted the phrase “laws
altering or impairingthe obligation of contracts” for the
prohibition against “retrospective laws’ that had been
approved on August 28, 1787. On September 14, 1787,
clean up of specific language continued, and George
Mason moved to strike the bar against ex post facto
laws, saying that thelanguage was not sufficiently clear
that the phrase waslimited to criminal matters, and that
such laws cannot be avoided in civil matters.**®
Elbridge Gerry seconded the motion, but argued the
ban should be extended to civil cases>* The matter
was put to a vote and was unanimously rejected.*®*

Later writers have noted that the Committee on Style
introduced a version of the prohibition on state
legislatures that was not what had been discussed or
previously voted on. Professor Ely cites one author that
attributesthefinal wordingto Alexander Hamilton, and
another author that attributes the final wording to
JamesWilson.** In any case, the Committeeon Styl€'s
version became the law of the land.
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3. DuringtheRatification Process. JamesWilson,
who supported the Contract Clause during the
Congtitutional Convention, told the Pennsylvania
ratification convention that the Article I, Section 10,
Clause 1 limitations on state power were sufficient,
standing alone, to justify adoption of the Constitution.
He made specific referenceto Delaware’ s“tender law”
that permitted the payment of debt in depreciated paper
currency.®® Charles Pinckney told the South Carolina
ratification convention that Article I, Section 10,
Clause 1, was “the soul of the Constitution.”*** In the
North Carolina ratification provision, William R.
Davie, adelegate to the Philadel phia convention, said:
“The clause refers merely to contracts between
individuals. That sectionisthe best inthe Constitution.
It isfounded on the strongest principlesof justice. Itis
a section, in short, which | thought would have
endeared the Constitution to this country.”*® In the
Virginia ratifying convention, anti-federalist Patrick
Henry argued: “The expression includes public
contracts, as well as private contracts between
individuals. Notwithstanding the sagacity of the
gentleman, he cannot prove its exclusive relation to
private contracts.”**® Antifederalist Luther Martin, al'so
a delegate to the Philadelphia convention, at the
Maryland ratifying convention attacked therestraint on
state legidative power, arguing that the people are
oppressed with debt and cash is scarce and they are
threatened with destruction unless they can be offered
relief by the state® In The Federalist, No. 44,
Madison wrote that “[b]ills of attainder, ex post facto
laws, and laws impairing the obligation of contracts,
are contrary to thefirst principlesof the social compact
and to every principle of sound legidation. The two
former are expresdy prohibited by the declarations
prefixed to some.”** [Emphasisin the original.] Thus,
to the extent the subject was discussed at al in the
ratification proceedings, the focus was on the
restrictions on state power contained in Article I,
Section 10, Clause 1, and not the absence of arestraint
on the U.S. Congress to enact statues impairing the
obligation of contracts.

4. Restraints on Congress vs. Restraints on
States. As noted, the U.S. Constitution’s explicit
restraint on Congressional legislation varies
significantly from the corresponding restraint on State
legislation.

Article I, Section 9, Clause 3 of the United States
Constitution, which appliesto the U.S. Congress, says:

No Bill of Attainder or ex post facto Law shall be
passed.

A bill of attainder is a legidative declaration of guilt
and alegidlative imposition of criminal penaltieson an
individual without atrial.>® An ex post facto law isa
statute criminalizing noncriminal behavior after it has
occurred.®*

Article |, Section 10, Clause 1 of the United States
Constitution says:
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No State shall enter into any Treaty, Alliance, or
Confederation; grant Letters of Marque and
Reprisal; coin Money; emit Bills of Credit; make
any Thing but gold and silver Coin a Tender in
Payment of Debts; pass any Bill of Attainder, ex
post facto Law, or Law impairing the Obligation
of Contracts, or grant any Title of Nobility.
[Italics added.]

Notethat thelimitation on state power prohibitsa“Law
impairing the Obligation of Contracts.” The italicized
provision in Section 10 is known as the Contract
Clause. Again, the United States Constitution’s
Contract Clause is a restraint only on state
governments, not the Federal government.

5. U.S. Court Decisions. The jurisprudence on the
Contract Clause began to develop soon after the U. S.
Constitution was adopted, and it grew into a powerful
tool for Courtsto restrain state legislatures.

a. Early Contract Clause Cases. Professor Ely
notes, in his article Origins and Development of the
Contract Clause, aFederal court case called Champion
and Dickason v. Casey (U.S. 1792). The case was not
reported but, according to newspaper accounts, atwo-
judge federal panel invoked the Contract Clause to
overturn a Rhode Island law that preferentialy gave
Silas Casey a three-year extension on the payment of
his debts and immunity from arrest and attachment.>**
Professor Ely also notesthat James Wilson, whowasa
Pennsylvania del egate to the Philadel phia convention
and was appointed to the U.S. Supreme Court in 1789,
issued an opinion in Chisholmv. Georgia, 2 U.S. 419
(1793), acase involving a claim for goods supplied to
Georgia during the Revolutionary War , where he
stated that the Supreme Court’ sjurisdiction to question
the constitutionality of state laws was implicit in the
Contract Clause prohibition against states passing laws
impairing the obligation of contracts.>*? Professor Ely
discusses federal Justice William Paterson’ s extended
trial court-level directed verdict in Vanhorne's Lessee
v. Dorrance, 2 U.S. (2 Dallas) 304 (1795) (Paterson,
J), given historical significance by its verbatim
inclusion in the Dallas Reporter, which found a
Pennsylvania statute revoking a land grant to violate
the Ex Post Facto Clause and the Contract Clause of the
U.S. Constitution. Paterson was a Pennsylvania
delegate to the Philadel phia convention.

Fletcher v. Peck. In 1810, Chief Justice John Marshall
wrotethe Supreme Court’ sopinionin Fletcher v. Peck,
10 U.S. 87 (1810), thefirst case in which the Supreme
Court declared astate statuteinvalid under the Contract
Clause. The Court applied the Contract Clause to a
state’s grant of ownership interests in land. The case
arose out of the Yazoo Land Scandal, where the
legislature of Georgiaconveyed tofour land companies
much of what is now Alabama and Mississippi for
below-market prices. It became known that the land
grants were procured by bribery, and the legidators
were turned out in the next election, whereupon the
land grantswererevoked by the subsequent legisl ature.
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Meanwhile the land companies sold the land to
speculators, who resold the land, etc. One of the
speculators, John Peck, sold the land to Robert
Fletcher. When the original grant was rescinded,
Fletcher sued Peck for damages, claiming that thetitle
was invalid. There are many indications that the suit
was pretextual, including: the fact that suit was
brought in Massachusetts and not Georgia, the state
which madethe original grant; thefact that the suit was
not between opposing claimants to the same land but
rather was brought by the buyer against his seller such
that both adversaries wanted the same result (i.e., a
declaration that title was good); the fact that the U.S.
Supreme Court first disposed of the case on pleading
deficiencies, but the parties agreed to amend their
pleadings and the case was then decided on the merits;
and Justice Johnson’ sbelief that the causebore* strong
evidence, upon the face of it, of being a mere feigned
case.” Id. at 147-48.

Chief Justice Marshall, one might argue, stepped
briskly through the pleading infirmities and the
possible lack of a true controversy, too-easily
dispatched the rights of Native Americans (who were
not parties to the case) to the land under their control,
and considered a completed land transfer as an
executory contract, al to allow the Court to invalidate
a state statute under the Contract Clause. In doing so,
the Court realized Patrick Henry's fear that the
Contract Clause applied not just to private contracts
(between persons) but al so to public contracts (between
a state and a person). But the application of the
Contract Clause to public contracts is not the only
significant aspect of the case. Fletcher v. Peck also
€elevated protecting the contract rights acquired by a
bonafide purchaser for value (BFP) over the principle
that fraud intheoriginal transaction vitiatesitsvalidity.
In other words, the case indicates that the assignee of
contract rights can enforce the contract even if his
assignor could not. This was decided in a case where
the bonafides of the assignor and assignee were never
tested, because the case was decided on the pleadings
not the facts proven, and where the bona fides of the
original transaction was never contested because the
suit was between an assignor and an assignee, both of
whom wanted the contract to be enforced. The BFP
ruleis discussed in Section XXXII1.E below.

As an historical note, a Georgia senator who headed
one of the four land companies secured alegal opinion
from Alexander Hamilton, aNew Y ork delegate to the
Philadel phiaConvention, asto thevalidity of their title.
In hislegal opinion, Hamilton invoked natural law to
protect the rights of third parties who were innocent of
the fraud that tainted the original grant, and went on to
suggest that the Contract Clause applied to the original
land grants, under the theory that the conveyances by
the State of Georgiaconstituted “virtual” contractsthat
the grantees would have secure title as against the
grantor and persons claiming through the grantor.®*®
Chief Justice Marshall’ s opinion seemsto reflect some
of Hamilton' s perspectives. Another historical note: in
the Supreme Court, Robert Fletcher wasrepresented by
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Luther Martin, and John Peck was represented by John
Quincy Adams and Joseph Story.

New Jersey v. Wilson. In New Jersey v. Wilson, 11 U.S.
164 7 Cranch 164 (1812) (Marshall, C.J.). The court
considered aclaim that certain land in New Jersey was
not subject to tax, on account of thefact that the colony
of New Jersey had entered a pact with the Delaware
Indians that they could live on that land, tax free, and
the colony would receive the rest of the land claimed
by the Indians. The Indians lived on the tract until
1801, when the secured the permission of the state of
New Jersey to sell theland and moveto New York. The
Indian land was sold, and assignees of that land
claimed immunity from New Jersey tax. The Court held
that the Contract Clause prohibits New Jersey from
imposing a tax on the land, since the agreement
between the Indiansand the Colony wasacontract, and
a state law imposing a tax would violate the U.S.
Constitution's Contract Clause. Chief Justice Marshall
said: "Itisnot doubted but that the state of New Jersey
might have insisted on a surrender of this privilege as
the sole condition on which a sale of the property
should be alowed. But this condition has not been
insisted on. The land has been sold, with the assent of
the state, with all its privileges and immunities. The
purchaser succeeds, with the assent of the state, to al
therights of the Indians. He stands, with respect to this
land, in their place and claims the benefit of their
contract. This contract is certainly impaired by a law
which would annul this essential part of it." 11 U.S. at
167.

Sturgesv. Crowninshield. In Sturgesv. Crowninshield,
(4 Wheat) 17 U.S. 122 (1819) (Marshall, C.J.), the
Supreme Court held that a New Y ork bankruptcy law
discharging debtors from paying their debts was an
unconstitutional impai rment of acontractual obligation.

The Dartmouth College Case. In Dartmouth Collegev.
Woodward, 17 U.S. (4 Wheat) 518 (1819) (Marshall,
C.J.), the Supreme Court held that the Contract Clause
prohibited the State of New Hampshire from stripping
the College's board of trustees of management
authority in derogation of a charter granted to the
College by King George Il of Great Britain. The case
was argued on behalf of Dartmouth College by
celebrated lawyer and statesman Daniel Webster,
himself a graduate of Dartmouth College®** In his
Opinion, Chief Justice Marshall applied the Contract
Clause to public contracts (i.e., contracts with a state).
Somelater writers have asserted that therewasno basis
for applying the Contract Clause to public contracts.**®
Professor Ely has developed the opposite view. **°

Ogden v. Saunders. The case of Ogden v. Saunders, 25
U.S. 213 (1827), was decided in two stages. In the first
stage, the Supreme Court, with Chief Justice Marshall
and Justice Story dissenting, held that the Contract
Clause did not apply to a contract not yet formed as of
the date the statute became effective. In the view of the
Majority of thefirst stage of the case, partieswho enter
into a contract do so in the context of the lawsthenin




170 Y ears of Texas Contract Law

Chapter 9

place. Marshall took the position that the Contract
Clause prohibited states from interfering in advance
with future contract, and that states are free to affect
theremediesfor breach of contract, but not freeto limit
the substance of contracts, even future contracts. In a
second phase of the case, the Chief Justice Marshall
and Justice Story were in a majority that held that a
discharge of a debtor in state bankruptcy in one state
did not affect the enforceability in another state of a
contract signed by the debtor.

The Charles River Bridge Case. In Charles River
Bridgev. Warren Bridge, 36 U.S. 420, 1837 WL 3561
(1837) (Taney, C.J.), Chief Justice Taney, in his first
opinion for the Court on aconstitutional issue, omitted
any referenceto natural law®” and instead reduced the
guestion to whether the state of M assachusetts, whenit
granted acorporate charter for the construction of atoll
bridge, with the right to collect tolls for a period
eventually extended to seventy years, impliedly
promised not to authorize a competing bridge. Forty-
three years later, the State in fact authorized a second
bridge, to bebuilt next to thefirst, with the proviso that
it would becometoll-freein six years. Taney’ sOpinion
invoked a principle that public grants should be
construed in favor of the public, and that, since no
express right to exclusivity was stated in the grant, the
State was free to do what it did. Taney thus applied a
purely contractual analysis to the question.

b. Eminent Domain. In West River Bridge Co. v.
Dix, 47 U.S. 507 (1848) (Danidl, J.), the Supreme Court
ruled that astate could useitspower of eminent domain
to condemn atoll bridge operated by a corporation in
order to make the bridge toll-free. Several Opinions
were written by members of the Court. Justice Daniel
rested his Opinion on the view that al contracts are
subordinate to “the laws of nature, of nations, or of the
community towhichthe partiesbelong,” whichinclude
the power of eminent domain. Id. at 532-33. Justice
McLean rested his Opinion on the view that the
property condemned was the bridge, and not the
corporate franchise, which was the contract right
protected by the Contract Clause. Id. at 536. Justice
Woodbury rested his Opinion on sovereignty,
necessity, and implied compact. Id. at 539-40. He
noted, however, that governments could specifically
agree to exempt a corporation or other property from a
sovereign power, such astaxation, in which event they
would be bound to their agreement. Id. at 544.

Cc. The Exercise of Police Power. In Sone v.
Mississippi, 101 U.S. 814 (1880) (Waite, C.J.), the
Court held that the Contract Clause did not prohibit
states from legislating to protect public health, safety,
and morality. In United States Trust v. New Jersey, 431
U.S. 1 (1977) (Blackmun, J.), the Supreme Court held
that state lawswould not violate the Contract Clauseiif
they were “reasonable and necessary to serve an
important public purpose.” Id. at 25-26. However,
when a state is abrogating its own contractual
obligation, special scrutiny by the courtsisrequired. Id.
at 26-32.

d. AlteringRemedies.InBronsonv.Kinzie, 42U.S.
311 (1843) (Taney, C.J.), the Court recognized that
states may change remedies asto past contracts aswell
as future ones, including altering limitation periods or
specifying items exempt from creditors' claims. Id. at
315-16. But a state may not eliminate all remedy, or
seriously impair available remedies. Id. at 316-17. In
Home Building and Loan Ass'n v. Blaisddll, 290 U.S.
398 (1934) (Hughes, C.J.), decided in the dark days of
the Great Depression, the Supreme Court ruled that a
Minnesota law temporarily extending the time for
paying farm and home mortgages did not violate the
Contract Clause because it altered only the remedy
without impairing the underlying contractual
obligation.

In McCraken v. Hayward, 43 U.S. 608 (1844)
(Baldwin, J.), the Court invalidated an Illinois statute,
adopted after a judgment was taken against a debtor,
that prohibitedforecl osure salesfor lessthantwo-thirds
of aval ue set by three househol ders of the samecounty.
The statute was held to be a violation of the Contract
Clause.

6. The Ebb and Flow of Contract Clause
Decisions. At thetimeof the Constitutional Convention
and during the ratification process, the focus of the
debate was whether it would be good or bad to restrain
state legislatures from enacting debtor-relief laws that
affect creditor’ sability to collect debts. However, both
before and during Chief Justice Marshall’ stenure, the
Contract Clause was applied to legislative land grants,
tax exemptions, corporate charters, agreementsbetween
states, and state bankruptcy laws.**® Thus, the Marshall
Court’'s activities in broadening the scope of the
Contract Clauseto include many “rights’ that were not
traditionally conceived as contract rights, had a
profound effect in strengthening Contract Law as
against the political power of state legislatures, and
thus providing a more stable base for long-term
contractual relationships. Professor Ely and othershave
observed that the Contract Clause was the primary
means by which the U.S. Supreme Court invalidated
state laws in the Nineteenth Century.®® Ely quotes
Chief Justice Salmon P. Chase as saying, in 1870, that
the Contract Clause was “that most valuable provision
of the Constitution of the United States, ever
recognized as an efficient safeguard against injustice .
.. ."% Ely also quotes Justice William Strong, in
Murray v. City of Charleston, 96 U.S. 432, 448 (1877),
assaying: “ Thereisno moreimportant provisionin the
Federal Constitution than the one which prohibits
States from passing laws impairing the obligation of
contracts, and it is one of the highest duties of this
court to take care the prohibition shall neither be
evaded nor frittered away.”*** The Contract Clause has
since faded in significance. The current law on the
Contract Clause was stated in Energy Reserves Group
v. Kansas Power & Light, 459 U.S. 400 (1983)
(Blackmun, J.), where the Supreme Court announced a
three-prong test for compliance with the Contract
Clause: first, the state law or regulation cannot
substantially impair acontractual relationship; second,
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the state must have “a significant and legitimate
purpose”’ behind the law or regulation, such as “the
remedying of a broad and general social or economic
problem;” third, the law must be reasonable and
appropriate for its intended purpose. Id. at 411-13. A
higher level of scrutiny is applied when the state
modifies its own contractual relations. United States
Trust Co.v. New Jersey, 431 U.S. 1(1977) (Blackmun,
J). In Keystone Bituminous Coal Assn .
DeBenedictis, 480 U.S. 470, 502 (1987) (Stephens, J.
), the Supreme Court said: “It is well settled that the
prohibition against impairing theobligation of contracts
isnot to beread literally.”

7.  Substantive Due Process as a Restraint on the
States. The Fourteenth Amendment’ s due process and
equal protection clauses are more expansive and
flexiblevehiclesfor declaring statel awsunenforceable
compared to the Contract Clause. The use of the
Fourteenth  Amendment’s due process clause to
invalidate state legislation affecting contracts reached
its zenith in Lochner v. New York, 198 U.S. 45 (1905)
(Peckham, J.). In Lochner, the Supreme Court declared
unconstitutional a New York state law that limited
bakers work days to eight hours. The basis for the
Court’s decision was the Fourteenth Amendment
guarantee of due process of law, in this case
“substantive” due process of law. The substantive due
process casesstriking down Progressive Eralegislation
were vilified by many, exemplified Harvard Law
School Dean Roscoe Pound, who virulently attacked
these casesin Pound, Liberty of Contract, 18 YaleL. J.
454 (1909). The Court retreated from the Lochner line
of thinking in West Coast Hotel Co. v. Parrish, 300
U.S. 379, 392-93 (1937) (Hughes, C.J.), where the
Court said:

The Constitution does not speak of freedom of
contract. It speaks of liberty and prohibits the
deprivation of liberty without due process of law.
In prohibiting that deprivation, the Constitution
doesnot recognizean absolute and uncontrollable
liberty. Liberty in each of its phases has its
history and connotation. But the liberty
safeguarded is liberty in a social organization
which requires the protection of law against the
evilswhich menacethe health, safety, morals, and
welfare of the people. Liberty under the
Congtitution is thus necessarily subject to the
restraints of due process, and regulation whichis
reasonableinrelationtoits subject andisadopted
in the interests of the community is due process.

This essential limitation of liberty in general
governs freedom of contract in particular.

Substantive due process of law is not dead. See Troxel
v. Granville, 530 U.S. 57 (2000) (the Court's lead
opinion relied on substantive due process of law to
invalidate a state statute relating to child visitation
rights).

8. Contracts with the Federal Government. In
Cooke v. United States, 91 U.S. 389 (1875) (Waite,
C.J), the Supreme Court held that the Federal
government was contractually bound, like private
persons, to theterms of commercial paper issued by the
government. In United Sates v. Bostwick, 94 U.S. 65,
66 (1877) (Waite, C.J.), the Supreme Court held, in
connectionwith alease, that “[t]he United States, when
they contract with their citizens, are controlled by the
same laws that govern the citizen in that behalf. All
obligations which would be implied against citizens
under the same circumstances will be implied against
them.” Id. at 66. In Lynch v. United Sates, 292 U.S.
571,579 (1934) (Brandeis, J.), the Supreme Court said:
“When the United States entersinto contract relations,
its rights and duties therein are governed generally by
the law applicable to contracts between private
individuals.” Accord, Franconia Associates v. United
Sates, 536 U.S. 129, at 141 (2002) (Ginsberg, J.);
(quoting Moabile Oil Exploration & Producing
Southeast, Inc. v. United Sates, 530 U.S. 604, 607
(2000). However, the Federal government is free to
rescind its contracts; but when it does, it must pay just
compensation. Russell Motor Car Co. v. United Sates,
261 U.S. 514 (1923) (Sutherland, J.); De Laval Steam
Turbine Co. v. United States, 284 U.S. 61, 72-3 (1931)
(Sutherland, J.). The Federa government, acting
directly or through a corporation, is free to cancel its
own contracts, but in doing so the government must pay
the other contracting party “'the value of the contract at
the time of its cancellation, not what it would have
produced by way of profits ... if it had been fully
performed”).

The U.S. government isalarge purchaser of goodsand
services, and those procurements are subject to a web
of federal statutes, regulations and executive orders.*?
In Federal Crop Ins. Corp v. Merrill, 332 U.S. 380
(1947) (Frankfurter, J.), the Supreme Court held that an
Idaho farmer, who bought insurance from a
government-owned corporation, washeldtoknowledge
of applicable Federal regulations even if the
government’ s agent in the transaction misinformed the
farmer about the insurance coverage.®

9. Federal Preemption. Federal statutes and

regulations have preempted state law in some areas of

interstate commerce and in other domains (eg.,

admiralty and patent law) that are within the scope of

Federal power. In those instances, Federal law has

supplanted state Contract Law to the extent of a

conflict.

10. Further Reading.

 James W. Ely, James W. Ely, Jr., Origins and
Development of the Contract Clause, Vanderbilt
Public Law Research Paper No. 05-36,
<http://papers.ssrn.com/sol 3/papers.cfm?abstrac
t 1d=839904>

B. THE TEXAS CONSTITUTION’S
CONTRACT CLAUSES. Texas's current 1876
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Consgtitution, Articlel, Section 16, provides: “Nobill of
attainder, ex post facto law, retroactive law, or any law
impairing the obligation of contracts shall be made.”
The provision originated in the 1845 Texas
Constitution and has been repeated in the succession of
constitutions. Robinson v. Crown Cork & Seal Co.,
Inc., 335 SW.3d 126, 138 (Tex. 2010) (Hecht, J.). For
purposes of analyzing Texas contract law then, the
important parts of Articlel, Section 16 are the contract
impairment clause and the retroactive law clause.

1. ImpairingtheObligation of Contracts. InLuter
v. Hunter, 30 Tex. 690 (1868) (Hamilton, J.), the Court
held that a statute that prohibited a foreclosure sale
unless two-thirds of the amount at which the property
is appraised is bid, impaired the obligation of the
contract. InLangever v. Miller, 124 Tex. 80, 76 S.W.2d
1025 (Tex. 1934) (Cureton, C.J.), the Court held that a
1933 statute was unconstitutional for violating the
contract impairment clause of the Texas Constitution,
whereit purported to reduce a deficiency judgment on
aforeclosure by the difference between the true value
of the property and the price bid at the sale. The Court
guoted from Von Hoffman v. City of Quincy, 4 Wall.
535, 5552, 18 L.Ed. 403 (1866), and Walker v.
Whitehead, 83 U.S. 314 (1872).

2.  Retroactive Laws. In Sutherland v. De Leon, 1
Tex. 250, 1846 WL 3617, *34 (1846), Justice
Lipscomb gave the following description of a
retroactive law:

[R]etrospection, within the meaning of the
constitution, would beto give aright where none
before existed, and by relation back, to give the
party the benefit of it; if, however, the right
already existed, it would be in the power of the
legislature to devise and provide aremedy. This
seems to be afair construction of that part of the
constitution that prohibits the passage of
retrospective laws, if applicableto civil cases.

In Millsv. Waller, Dallam 416, 419 (1841) (Hemphill,
C.J.), the Court wrote: “[ T]herightsof the partiesarose
under the lawsin forces at the time of the execution of
thisinstrument; that they are controlled and established
by these laws, and not by subsequent acts of
legislation.” In Scott v. Maynard, Dallam 548 (1843)
(Hemphill, C.J.), the Court held that contracts
antedating the adoption of the Common Law are
governed by Spanish law at the time of contracting.

In DeCordova v. City of Galveston, 4 Tex. 470,
475476 (1849) (Hemphill, C.J.), the Court considered
notes signed during a period of time when no statute of
limitations was in force. The Court held that a statute
of limitations changing the limitation period to enforce
a contract did not impair the obligation of contracts
becausethe change affected only procedure. The Court
also held that retroactive application of the statute of
limitationsto acontract signed beforeits effective date
did not violate the retroactive law provision of the
Texas Constitution.

-45-

In Hamilton v. Avery, 20 Tex. 612 (1857) (Roberts, J.),
the Court inferred that a statute relating to land patents
was hot intended by the L egislature to adversely affect
certificates for surveyed land that had not yet been
recognized by aland patent.

In Bender v. Crawford, 33 Tex. 745, (1870) (Walker,
J.), the Court held that Art. 12, Section 43, of Texas
1869 Constitution, which established a new statute of
limitations for al claims that expired during the Civil
War, was within the rights of the people of Texas, and
further did not violate the U.S. Constitution’ s Contract
Clause because it only affected the remedy and not the
obligation of contracts

In Wilson v. Work, 122 Tex. 545, 62 S.W.2d 490, 490
(1933) (per curiam), the Court held that where
limitationshasexpired, the defendant hasavested right
in the defense, and it cannot be taken away by a
subsequent statute. The Supreme Court reiterated in
Baker Hughes, Inc.v. KecoR. & D., Inc., 12 SW.3d 1
(Tex. 1999) (Hecht, J.), that, “ after a cause has become
barred by the statute of limitation, the defendant has a
vested right to rely on such statute as a defense.”

The use of vesting as the standard for rights that are
protected may no longer be viable from the property
right perspetive. In Cearley v. Cearley, 544 S.W2d 661
(Tex. 1976) (Daniel, J.), the Supreme Court held that
onhe spouse’s community property interest in the other
SPOUSE' S pension is a recognized property right even
before the pension is vested. Thus, persons in Texas
can have property rights in claims that are not vested,
and it would seem that these unvested rights would be
protected against retroactive laws.

In Barshop v. Medina County Underground Water
Conservation District, 925 S.\W.2d 618, 633-34 (Tex.
1996) (Abbott, J.), the Court held that even vested
rights could be divested based on police power. In
Robinson v. Crown Cork & Seal Co., Inc., 335 S.W.3d
126, 145-46 (Tex. 2010) (Hecht, J.), the Court moved
away from its old vesting test, and substituted a three-
prong test for when police power could justify a
retroactivelaw that removed vestedrights: “ the nature
and strength of the public interest served by the statute
as evidenced by the Legislature's factual findings; the
nature of the prior right impaired by the statute; and the
extent of theimpairment.” The Court said that allowing
such an impairment would require a compelling state
interest.

In Beck v. Beck, 814 S\W.2d 745, 747 (Tex. 1991)
(Cornyn, J.), the Court held that a constitutional
amendment can impliedly validate a statute that was
previously unconstitutional, thereby validating actions
taken in reliance on the statute.

3. Remedies for Breach of Contract Can Be
Changed. In Austinv. W.C. White & Co., Dallam 434,
435 (1841) (Hutchinson, J.), the Court said:
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It was competent for congress to alter the
remedy, as was done by the act of 1840,
prescribing 20 instead of 30 days' notice for
an execution sale. The clause in the
constitution referred to in the bill isin no
degreeinvaded or violated. The laws of the
land, existing at the date of a contract, do
not enter into the contract, so as to form
portion and essence of it, but will be the
criterion to define its scope and obligation.
Its obligation is to do or forbear according
to the engagement or stipulation. The
remedy to redress a breach of it in force at
its date may be atered or modified
according to the will of the legislature; so
that afull remedy of some sort be provided.
This doctrine is so well established as to
render areference to authority superfluous.

In DeCordova v. The City of Galveston, 4 Tex. 470,
1849 WL 4050, *3 (1849) (Hemphill, C.J.), the Court
wrote:

A distinction has always been taken between the
obligation of a contract and the remedy for its
enforcement; and it has never been doubted but
that the Legidature may vary “the nature and
extent of the remedy, so that some substantial
remedy bein fact left.” A State may at pleasure
regulate the modes of proceeding in its courtsin
relation to past contractsaswell asfuture. It may,
for example, shorten the period of time within
which claims shall be barred by the statute of
limitations, or exempt the necessary implements
of agriculture, or the tools of the mechanic, or
articles of necessity in household furniture, from
execution. “Regulations of this description have
aways been considered, in every civilized
community, as properly belonging to the remedy,
to be exercised or not by every sovereignty
according to its own views of policy and
humanity,” and as not impairing the obligation of
the contract.

In Worsham v. Stevens, 66 Tex. 89, 90-91, 17 S.W.
404, 404 (Tex. 1886) (Robertson, J.), the Court held
that a statute, which prohibited a pre-suit waiver of
service of process or pre-suit confession judgment, did
not impermissibly impair the contract rights of alender
with acontract permitting such actions. The Court held
that the rights constitutionally protected are property
rights, not legal procedures, and that the state isfreeto
alter itslegal procedures.

4. Statute of Frauds. The enactment, and later
expansions, of the statute of frauds present
constitutional issueswhen appliedto existing contracts,
because the statute deprives certain oral contracts of
enforceability. Texas' current statute of fraudsis set
out in Tex. Bus. & Com. Code 8§ 26.01 and 26.02. In
Hodges v. Johnson, 15 Tex. 570 (1855) (Hemphill, C.
J.), the Court held that the statute of frauds adopted in
1840 had no application to contracts made before it
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became effective. Hutchingsv. Semons, 141 Tex. 448,
453. 174 SW. 487, 490 (Tex. 1943) (Slatton,
Commisioner), held that a Statute of Frauds barring
enforcement of an oral promise to pay areal estate
commission could not constitutionally be applied to an
oral agreement made before the statute became
effective. To apply the law retroactively would violate
Tex. Const. art. 1, § 16 and U.S. Const. art |, § 10. The
Court quoted from Von Hoffman v. City of Quincy, 4
Wall. 535 (1866) (Swayne, J.); Walker v. Whitehead,
16 Wall. 314, 317, 83 U.S. 314, 317 (1872) (Swayne,
J); and Chew Heong v. U.S, 112 U.S. 536 (1884)
(Harlan, J.). Walker v. Whitehead said that astate could
change aremedy if it did not impair a substantial right
secured by the contract. Here, the Legidature
eliminated any judicial remedy, which transgressed the
constitutional protection. Hutchings, at 454, 490.

5. Further reading.

. Bryant Smith, Retroactive Laws and Vested
Rights, 6 Tex. L. Rev. 231 (1927).

XIV. WHAT ISA CONTRACT? Over the years,
the essence of a contract has been described in many
ways. The same is true when listing the elements
considered essential to creation of a contract.

A. VARIOUS DEFINITIONS. Here are some
examples of definitions of contracts:

Powell. John Joseph Powell, author of atreatise onthe
English law of contracts p. 9 (1790)--

Wehavealready fuggefted, that it is of the effence
of every contract or agreement, that the partiesto
be bound thereby fhould confent to whatever is
ftipulated; for, otherwise, no obligation can be
contracted, or concomitant right created.

Blackstone. William Blackstone, in his Commentaries
on the Laws of England (1765-1769), describes a
contract as follows--

“[A]n agreement, upon fufficient confideration,
to do or not to do a particular thing. From which
definition there arife three points to be
contemplatedin all contract; 1. The agreement: 2.
The confideration: and 3. The thing to be done or
omitted, or the different fpecies of contracts.”>**

Napoleon. The Napoleonic Code § 101 (1804), gave
this definition of a contract—

A contract is an agreement which binds one or
more persons, toward another or several others, to
give, to do, or not to do something.**

Woebster. Daniel Webster, in hisoral argument in the
Webster College case (1818)--



170 Y ears of Texas Contract Law

Chapter 9

Thereare, inthiscase, al the essential constituent
parts of a contract. There is something to be
contracted about, there are parties, and there are
plain termsin which the agreement of the parties
on the subject of the contract is expressed. There
are mutual considerations and inducements.*°

Sturges v. Crowninshield. In Sturges v.
Crowninshield, 4 Wheat. 122, 17 U.S. 122, 197 (1819),
Chief Justice Marshall gave this definition for a
contract—

A contract is an agreement, in which a party
undertakes to do, or not to do, a particular thing.
The law binds him to perform his undertaking,
and this is, of course, the obligation of his
contract.

Williston. Samuel Williston, inhisTreatiseonthe Law
of Contracts 8 1 (1936), gave this definition of a
contract--

A contract is a promise, or set of promises, to
which the law attaches legal obligation.

Corbin. Professor Arthur Corbin in, Offer and
Acceptance, and Some of the Resulting Legal Relations,
26 YaelL. J. 169, 170 (1917), defined “contract” as--

. the legal relations between persons arising
from a voluntary expression of intention, and
including at least one primary right in personam,
actual or potential, with its corresponding duty .

Restatement (First). The Restatement (First) of the
Law of Contracts § 1 (1932) defined contract in this

way--

A contract is a promise or a set of promises for
the breach of which thelaw givesaremedy, or the
performance of which the law in some way
recognizes as aduty.

Uniform Commercial Code. The Uniform
Commercia Code distinguishes an “agreement” from
a“contract” in the following terms—

§1.201(3) “Agreement,” as distinguished from
“contract,” means the bargain of the parties in
fact, as found in their language or inferred from
other circumstances, including course of
performance, course of dealing, or usage of trade
as provided in Section 1.303.

§ 1.201(12) “Contract,” as distinguished from
“agreement,” meansthetotal legal obligationthat
results from the parties agreement as determined
by this title as supplemented by any other
applicable laws.
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Restatement Second. The Restatement Second of the
Law of Contracts § 1 (1981), defines Contractsin this

way--

A contract is a promise or a set of promises for
the breach of which thelaw givesaremedy, or the
performance of which the law in some way
recognizes as aduty.

The Restatement (Second)’ s definition of contract was
cited by Justice Guzman in %2 Price Checks Cashed v.
United Auto. Ins. Co., 344 SW.3d 378, (Tex. 2011)
(Guzman, J.).

Texas Cases.

Smith v. Thornhill, 25 SW.2d 597, 600 (Tex. Com.
App. 1930, judgm’t adopted) --

A contract is a deliberate engagement between
competent parties to do or abstain from doing
some act for a sufficient consideration.

B. [ISSUESRAISEDBY THESE DEFINITIONS.

1. Consent. The definitions emphasize the central
importance of consent in the formation of a contract.

Without consent, there is no contract. There are many
dutiesthat arise by operation of law, and there are non-
contractual legal duties that can be voluntarily
assumed. So consenting to create a duty is not
exclusive to contracts, but it is essentia to contracts.
However, with somecontracts, implied dutiesarisethat
may not be known to a party. In many consumer
transactions and loan transactions actual consent to
many pagesof termswrittenin legalistic languageisno
morethan afiction. Andin many industries, consenting
to disagreeable termsis a practical necessity, because
the terms of the agreement are non-negotiable and no
competitors are willing to offer different terms.
Likewise, many time patients seeking admission to a
hospital emergency room must first sign “consent
forms.” Given that most people go to the emergency
room only to address a pressing need, and that the
refusal to sign a consent form may lead to adenia of
admission, can the contractual waiverstruly be said to
be consensual ? Consent, like consideration, may be a
method by which we differentiate contracts we will
enforce from those we will not.

2. Thing vs. Relationship. Some of the foregoing
definitions view a contract as thing that comes into
existence. However, acontract could instead be seen as
a relationship between contracting parties.
Businessmen often see a contract in terms of an
ongoing relationship, and the desire to keep ongoing
relationships harmonious can affect the parties’ views
of the contract and how to handle a breach. However,
when a contract right or duty is assigned to a third
party, the contractual rel ationshipinvolvesnew parties,
even though the contract is the same. So a contractual
relationship may originally be a personal relationship,
but the rights and duties arising under a contract
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become, in many instances, a property right or
obligation that can be assigned. An assignable contract
right or duty can be an item of personal property, that
hasavaluein exchange. Therightsand dutiesthat arise
between an assignor and assignee of a contract right or
duty can be governed by legal principles that are
external to theunderlying contractual rightsand duties,
complicating the contract issues.

3. Circular. Several of these definitions say that a
contract isan agreement that the law will enforce. That
definition is not helpful because we must look
elsewhere to determine what makes an agreement
enforceable.

4. ConfusingtheExistenceof a Contract with Its
Enforceability. Some of the definitions of a contract
blend the question of what constitutes a contract with
what constitutes an enforceable contract. The
distinction was recognized in the old German legal
distinction between an unenforceable legal duty
(schuld) and an enforceable liability (haftung).**” The
distinction between a contract as an enforceable
contract is also reflected in the Medieval English
distinction between promises that were enforceablein
law and promise that were enforceable only by
religious sanction. The legal and policy issues
surrounding the enforceability of contracts are so
varied that they are better addressed separately. So,
whether a contract is enforceable is a question of
remedy, not the essence of the contract. Historically,
and eventoday, acontract not enforceablein law might
be enforceable in equity (i.e., damages versus specific
enforcement). And a contract that was enforceable at
one time can become unenforceable, if the statute of
limitations expires. And in today’s multi-state and
multi-national economy, the same agreement may be
enforceable in one appellate district, or state, or
country, but not another, so that defining a contract
based onitsenforceability canlead to asituation where
the same agreement is both a contract and not a
contract at the same time, depending on where the
guestion is asked. Also, contrasted to earlier times,
today’s contracts can contain many operative
provisions, most of which are enforceable but some of
which might not enforceable. If some provisions of a
contract are not enforceable while the other provisions
are enforceable, the contract can still remain in effect
despite losing one or more provisions. And in multi-
jurisdictional disputes, conflict of lawsprinciplesmight
call for thelaw of the place of contracting to be applied
to contract formation, but the law of the forum to be
applied in determining available remedies. Finally,
American constitutional strictures against legislative
impairment of the obligation of contracts does not
prohibit later changes in remedies, as long as some
remedy is provided. In sorting through the many issues
of Contract Law, it makesthings simpler to disconnect
the question of what makesacontract fromthequestion
of how the contract, once made, can be enforced.

Thevariable nature of the enforceability of agreements
is not only interstate and international. Right here in

Texas there is a difference of opinion about the
enforceability of arbitration clauses in an attorney’s
employment agreement. In Henry v. Gonzalez, 18
S.W.3d 684 (Tex. App.--San Antonio 2000, pet. dism'd
by agr.), the San Antonio Court of Appealsheld that an
arbitration clause in an attorney-client employment
agreement was enforceable, against claims of public
policy and fraudulent inducement. Butin Inre Godt, 28
S.W.3d 732, 738-39 (Tex. App.--Corpus Christi 2000,
no pet.), the Corpus Christi Court of Appeals held that
anarbitration clauseinthesameattorney’ semployment
agreement was not binding on the client bringing a
legal malpractice claim, because it was not signed by
an independent attorney advising theclient, asrequired
by Tex. Civ. Prac. & Rem. Code § 171.002(a)(3). Both
courtsagreethat acontract was created. They differ on
the enforceability of one provision of the contract.

5. Not All Contract Rights and Obligations are
Specified by the Parties. The definitions do not limit
the contractual rightsand obligationstothoseexplicitly
stated in the contract. In today’ s world, many terms of
contractual rights and duties are supplied by law, such
as the U.C.C. or the CISG, and thus need not be
explicitly stated in the contract. And modern Contract
Law hasincreasingly recognizedimplied dutiesarising
from contracts.

6. Third Parties and Assignees. Contractual
obligations may originate between the contracting
parties, but some contracts provide for benefitsto flow
to others. The definitions of contract do not restrict the
definition of the contract to the original parties.

XV. PRINCIPLES OF CONTRACT
FORMATION. “No particular words are required to
create a contract.” City of Houston v. Williams, 353
SW.3d 128, 137 (Tex. 2011) (Guzman, J.) (holding
that a city ordinance constituted a contract.)

A. THE SUBJECTIVE VIEW OF CONTRACT
FORMATION. It is sometimes said that, in order for
there to be a contract, there must be a “ meeting of the
minds.” Originally that meant that both partiesin fact
shared the same understanding. The most famous
example of that perspective was the Peerless case,
Raffles v Wichelhaus, 2 H. & C. 906, 159 Eng. Rep.
375 (Ex. 1864). In Raffles, the plaintiff entered into a
contract to sell 125 bales of Indian cotton to the
defendant. The contract specified that the cotton would
be arriving in Liverpool on the ship Peerless from
Bombay ("to arrive ex Peerless from Bombay").
Unbeknownst to the parties, there were two ships
named Peerless arriving from Bombay, one departing
in October and another in December. The defendant
claimed that he understood the contract to mean cotton
on the October ship while the plaintiff claimed that
contract was for the arrival of the December ship. In
December, when the later ship arrived in England, the
plaintiff tried to deliver the cotton but the defendant
refused to accept it. The plaintiff sued for breach of
contract. The court ruled that, although courts will
strive to find a reasonable interpretation in order to
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preserve the agreement whenever possible, the court
was unable to determine which ship named Peerless
wasintended in the contract. As aresult, there was no
"consensus ad idem," and the two parties did not agree
to the samething, so therewas no binding contract. The
defendant won. The court essentially found that there
was no "meeting of theminds." Stated another way, the
plaintiff's subjective intent was not the same as the
defendant's subjective intent, so no contract arose.

The Restatement (Second) of Contracts § 201 (1981)
endorses a form of subjective view of contract
formation, in that it considers whether the parties had
the same intent in entering into a contract, and if they
did not, the Section suggests binding both partiesto the
intent of party A when party A does not know that
party B has a different intent but party B knowns or
should have known of party A’s intent. If the
disagreement about intent cannot be resolved by this
rule, then under Section 201 the agreement fails.

The earliest Texas case to discuss a “meeting of the
minds’ was Robertsv. Heffner, 19 Tex. 129, 1857 WL
5062 (1857) (Hemphill, C.J.), where the Chief Justice
found the contract to be a“ complete act of sale.” Inhis
words: “ The proposal for the sale on the one hand, and
the purchase on the other at a stipulated price, received
the reciprocal assent of the parties. There was the
aggregatio mentium, the meeting of the minds, or the
mutual assent of the parties to the same thing in the
same sense.” Id. at *2. In Summersv. Mills, 21 Tex.
77,1858 WL 5419, *7 (1858) (Whedler, J.), the Court
said: “there is no contract unless the parties thereto
assert: and they must assert to the same thing in the
same sense.” In Patton v. Rucker, 29 Tex. 402, 1867
WL 4538, *5 (Tex. 1867) (Coke, J.), the Court wrote:
“A proposal by one party, and an acceptance of that
proposal according to the terms of it by the other,
constituted a contract. It is not only necessary that the
minds of the contracting parties should meet on the
subject-matter of the contract, but they must
communicate that fact to each other, so that both may
know that their minds do meet, and it is then only that
the mutual assent necessary to a valid contract exists,
and not until then that the contract is concluded.” In
Broadnax v. Ledbetter, 100 Tex. 375, 99 SW. 1111,
1111 (Tex. 1907) (Williams, J.), the Court wrote: “A
mere offer or promise to pay does not give rise to a
contract. That requires the assent or meeting of two
minds, and therefore is not complete until the offer is
accepted.” In Fordtran v. Stowers, 113 SW. 631, 634
(Tex. Civ. App. 1908, writ denied), the Court identified
“meeting of the minds” with an offer and an
acceptance: “ Oneof theessential el ementsof acontract
is an agreement or meeting of the minds of the parties,
by an offer on the one hand, and an acceptance on the
other.”

As noted in the next Section of this Article, Texas
courts now hold an objective view on contract
formation. See Paciwest, Inc. v. Warner Alan
Properties, LLC, 266 S.W.3d 559, 568 (Tex. App.—Fort
Worth 2008, pet. denied) (“ A determination of whether
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a meeting of the minds has occurred is based on an
objective standard; thus, evidence of Nguyen's
subjective belief about what the contract says or about
whether an amendment occurred is not relevant to
whether there was a meeting of the minds sufficient to
amend the contract”). Thus the inquiry of whether
minds truly “meet” is not longer pertinent. But the
concept of a“meeting of theminds” still lurksin Texas
Contract Law. In David J. Sacks, P.C. v. Haden, 266
S.W.3d 447, 450 (Tex. 2008) (per curiam), the Court
said that “[a] meeting of the mindsis necessary toform
a binding contract.” The Court cited Hathaway v.
General Mills, Inc., 711 S.W.2d 227, 228 (Tex. 1986)
(Spears, J.), where the Court said “[a] modification
must satisfy the elements of a contract: a meeting of
the minds supported by consideration.” It appears that
the concept of “meeting of the minds” ultimately has
become the requirement of an offer and an acceptance
and that, since objective standards are now applied to
offers and acceptances, the term “meeting of the
minds’ is an objective determination and not a
subjective one.

However, the subjective roots of the “meeting of the
minds’ doctrine periodically reappear. In Milner v.
Milner, 360 S.W.3d 519, 524 (Tex. App.—Fort Worth
2010), aff'd on other grounds, Milner v. Milner, 361
SW.3d 615 (Tex. 2012) (Medina, J.), the court of
appeas found that a signed mediated settlement
agreement was not enforceable because the husband
and thewifeintended different thingswhen they signed
the agreement so that there was no meeting of the
minds. 1d. at 524. The decision has shades of Rafflesv
Wichelhaus. The Supreme Court, in contrast, took an
objective approach treating the issue as a dispute in
interpreting the language of the mediated settlement
agreement, found an ambiguity, and remanded the
matter to the mediator-turned-arbitrator to resolve.

B. THE OBJECTIVE VIEW OF CONTRACT
FORMATION. The objective view of contract
formation approaches the question of whether a
contract wasformed based on the observabl e actions of
the parties participating in the contracting process,
including words or writings exchanged. Under the
objective approach, it does not matter what the parties
actually thought during the contract formation process.
It only matters what they did and didn’t say, or did and
didn’t do. The test for whether a contract was formed
is whether a third party, seeing the behavior of the
parties, would reasonably conclude that an agreement
had been reached. The matter was put this way in
Merritt v. Merritt, 1 WLR 1211, 1970 (Denning, J.):
“In all these casesthe court does not try to discover the
intention by looking into the minds of the parties. It
looks at the situation in which they were placed and
asks itself: Would reasonable people regard this
agreement as intended to be legally binding?’°#

1. Holmes's Objective View of Offer and
Acceptance. Oliver Wendell Holmes, Jr. advocated an
obj ectiveapproach toward resol ving contract questions,
meaning that questions, like whether a contract was
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formed, should be determined with reference to
external standards and not the actual mental processes
of the individual.”**° In O'Donnell v. Town of Clinton,
145 Mass. 461, 463, 14 N.E. 747, 751 (1888) (Holmes,
J.), Holmeswrotethat “[t]o lead a person reasonably to
suppose that you assent to an ora arrangement is to
assent to it, wholly irrespective of fraud. Assent, in the
sense of thelaw, isamatter of overt acts, not of inward
unanimity in motives, design, or the interpretation of
words.”

2.  Williston's Objective View of Contract
Formation. Williston was aproponent of the abjective
theory of contract. Here is a passage from his Treatise
on Contract Law § 3.5, Intent to Contract (4" ed.):

Closely related to the question of genuineness of
assent isthe question of whether the parties must
actually intend to contract. It is often said by the
courts that in order to create an enforceable
contract, the parties must agree to the material
termsof their bargain and have apresent intention
to be bound by their agreement, sometimes
referred to as present serious contractual
intent.[FN1] Here, too, however, the law of
contracts is concerned with the parties' abjective
intent, rather than their hidden, secret or
subjective intent.[FN2] The courts examine the
parties objective manifestations of intent to
determine whether they intended to enter into a
contractual obligation, and it is the parties
objective manifestations of intent that will
determine whether a contract has in fact been
formed.[FN3] Thus, when the courts speak of the
contractual intent of the parties, they arereferring
to an intent that is determined objectively, by
considering what a reasonable person in the
parties position would conclude given the
surrounding circumstances.[ FN4]

Under this "reasonable person” standard, the law
accords to individuals an intention that
corresponds with the reasonabl e meaning of their
words and conduct, and if their words and
conduct manifest an intention to enter into a
contract, their real but unexpressed intention is
irrelevant.[FN5] The courts inquiry, therefore, is
not into the parties' actual, subjective intention,
but rather into how the parties manifested their
intention; not on whether there has been a
subjective "meeting of the minds," but rather on
whether the parties’ outward expression of assent
issufficient to show an apparent intention to enter
into a contract.[FN6] When making this
determination, a court must consider the totality
of thecircumstancessurroundingthe partiesat the
time they manifest an intention to contract; all of
the parties’ words, phrases, expressions and acts
should be viewed in light of the circumstances
that existed at that time, including the situation of
the parties, both individually and relative to one
another, and the objectives they sought to
attain.[FN7] [Footnotes not included.]
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3. Restatement (First). The Restatement (First) of
Contracts § 20 (1932), adopts an objective standard for
contract formation:

§ 20. Requirement Of Manifestation Of Mutual
Assent

A manifestation of mutual assent by the partiesto
an informal contract is essential to its formation
and the acts by which such assent is manifested
must be done with theintent to do those acts; but,
except as qualified by 88 55, 71 and 72, neither
mental assent to the promisesin the contract nor
real or apparent intent that the promises shall be
legally binding is essential.

"Mental assent" ismeeting of the minds. Under Section
20, mental assent is not essential.

4. Restatement (Second). The Restatement
(Second) of Contracts § 2, cmt. b, (1981), endorsesand
objective view of offers and acceptances. The
Comment says: "Many contract disputes arise because
different people attach different meanings to the same
words and conduct. The phrase "manifestation of
intention" adopts an external or objective standard for
interpreting conduct; it means the external expression
of intention as distinguished from undisclosed
intention. A promisor manifests an intention if he
believes or has reason to believe that the promisee will
infer that intention from his words or conduct. Rules
governing cases where the promisee could reasonably
draw more than one inference as to the promisor's
intention are stated in connection with the acceptance
of offers (see 88 19 and 20), and the scope of
contractual obligations (see 8§88 201, 219). While the
Restatement (Second) may adopt an objective standard
for interpreting offersand acceptances, the Restatement
(Second) adopts a subjective view of contract
formation in Section 20, which provides in subsection
(1) that “[t]hereis no manifestation of mutual assent to
an exchange if the parties attach materially different
meanings to their manifestations and (a) neither party
knows or has reason to know the meaning attached by
the other; or (b) each party knows or each party has
reason to know the meaning attached by the other.”
Section 20(2) provides that party A’s view of the
“manifestations’ of intent will prevail if party A neither
knew nor had reason to know that party B had a
different view, and party B knew or had reason to
know of party A’sview. Thus, if neither party knew or
should have known about the other party’s view, then
no contract was formed.

C. OFFERANDACCEPTANCE.Itisfundamental
Contract Law doctrine that, to create a contract, there
must be an offer by one party and the acceptance of that
offer by the other party. It has long been the law of
Texas, if not dwaysso, that “[a] proposal by one party,
and an acceptance of that proposal according to the
terms of it by the other, constituted a contract.” Patton
v. Rucker, 29 Tex. 402, 1867 WL 4538, *5 (Tex. 1867)
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(Coke, J.). This principle derives from the view that a
contract restricts a party’s freedom and that parties
should not be held to acontractual obligation until they
both agree to be bound. See Restatement (First) of
Contracts § 22 (1932).

1. What Constitutes an Offer? An “offer” is“the
manifestation of awillingnessto enter into a bargain,
so made as to justify another person in understanding
that his assent to that bargain is invited and will
conclude it.” Restatement (Second) of Contracts § 24
(1981). Article 14 of the CISG defines an “offer” asa
“proposal for concluding acontract addressed to one or
more specific persons,” provided that “it issufficiently
definite and indicates the intent of the offeror to be
bound in case of acceptance.” Under the CISG, a
proposal that is not addressed to specific personsisan
invitation to make an offer.

2. Interpreting the Offer. In Faulk v. Dashiell, 62
Tex. 642, 1884 WL 8979 (Tex. 1844), the Court
espoused the view that “. . . where the language of a
promisor may be understood in more senses than one,
it isto beinterpreted in the sensein which he knew or
had reason to suppose it was understood by the
promisee.” Thecourt cited to Coke' s Commentarieson
Littleton and Bacon's Law Maxims, along with older
New Y ork cases. Under the objective view of contract
formation, whether an act or statement constitutes an
offer, and if so then the terms of the offer, are
determined from the perspective of a third party
observer, not the actual mental intent of the offerer.

3. How Long is the Offer Effective? An offer
remains “open” until it expires by its own terms, or
until it is accepted, rejected, or withdrawn. Under
Restatement (Second) of Contracts § 41 (1981), an
offer expires at the time specified in the offer, or, if no
timeis specified, at the end of areasonable time. What
is reasonable depends on the facts and circumstances.
A "time demand" offer isonewhich, by itsvery terms,
expires"at acertaintimeand can no longer be accepted
after the expiration of such time." Lacquement v.
Handy, 876 S.W.2d 932, 935 (Tex. App .--Fort Worth
1994, no pet.).

The CISG saysthat an offer becomes effective when it
reaches the offeree (Art. 15), and can be revoked as
long asthe revocation isreceived by the offeree before
the offeree has sent an acceptance (Art. 16). However,
an offer cannot be revoked during the fixed time given
for acceptance or if the offeree hasreasonably relied on
the offer being irrevocable (Art. 16).

4. What ConstitutesAn Acceptance? Restatement
(First) of Contracts § 52 (1932) says that an
“acceptance of an offer isan expression of assent to the
terms thereof made by the offeree in a manner
requested or authorized by the offeror.” Restatement
(Second) of Contract 8§ 50(1) (1981) provides that
"[a] cceptance of an offer isamanifestation of assent to
the terms thereof made by the offeree in a manner
invited or required by the offer." Article 14 of the CISG
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assumesthat an “offer” ismadeto one or more specific
persons. Article 18 defines an acceptance as a
“statement made by or other conduct of the offeree
indicating assent to an offer.”

5. Series of Communications. Sometimes the last
document in aseries of communications can culminate
in a contract. In Patton v. Rucker, 29 Tex. 402, 1867
WL 4538, *5 (Tex. 1867) (Coke, J.), the Court wrote:

A letter properly signed, and containing the
necessary particul arsof the contract, issufficient.
But it must be such aletter as shows an existing
and binding contract, as contradi stinguished from
a pending negotiation, a concluded agreement,
and not an open treaty, in order to bind the party
from whom it proceeds. So a correspondence
consisting of a number of letters between the
parties may be taken together, and construed and
considered with reference to each other, and the
substantial meaning of the whole arrived at; and
if, whenthusblended, asit were, into one, and the
result is ascertained, it is clear that the parties
understood each other, and that the terms
proposed by one were acceded to by the other, it
is a valid and binding contract, and may be
enforced.

6. The Acceptance Must be Communicated. The
acceptance must be communi cated to the other party to
be effective. In Patton v. Rucker, 29 Tex. 402, 1867
WL 4538, *5 (Tex. 1867) (Coke, J.), the Court wrote:

It is not only necessary that the minds of the
contracting parties should meet on the
subject-matter of the contract, but they must
communicate that fact to each other, so that both
may know that their minds do meet, and it isthen
only that the mutual assent necessary to a valid
contract exists, and not until then that the contract
is concluded.

In Brauer v. Shaw, 168 Mass. 198, 200, 46 N.E. 617
(1897) (Holmes, J.), Oliver Wendell Holmes, Jr.
considered the question of whether acontract had been
formed when a steamship company telegraphed an
offer to a shipping company to transport cattle at a
certain price, and the shipping company telegraphed
back an acceptance in different terms. The steamship
company then telegraphed another offer at a higher
price, and the shipper sent atel egram accepting thenew
offer. But before the acceptance was received the
steamship company revoked its second offer. The court
ruled that therevocation wasto no avail. Holmeswrote
that a contract had been formed, since the notice that
the offer had been revoked was not received before the
acceptance of the offer was sent. Holmessupported this
decision with the explanation that the course of dealing
indicated that the shipper had the power to turn the
offer into a contract, which it did before it received
notice that the offer had been revoked. This case
presents the problem know to Contract Law as the
“mailbox rule.” The idea is that the acceptance is
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effective as soon as the acceptance is mailed. The
mailbox rule has been recognized in Texas. Blake v.
Homburg-Breman Fire Insurance Co., 67 Tex. 160, 2
S.W. 368, 370 (1886) (Gaines, J.) (with the added
complication that the offer was mailed with without
postage); Scottish-American Mortg. Co. v. Davis, 96
Tex. 504,508, 74 SW. 17, 18 (Tex. 1903) (Brown, J.).

Professor Langdell criticized the mail box rule in his
1880 Summary of of the Law of Contracts5-11 (1870).
The Restatement (First) of Contracts (1932) adoptsthe
mailbox rule in Section 66, illustration 1. The
Restatement (Second) of Contracts§56 (1981) requires
that the offeree use due diligence to advise the offeror
that the offer has been accepted or that notice of
acceptance be received by the offeror “seasonably.”
The Restatement (Second) of Contracts § 63 (1981)
adopts the mailbox rule, “unless the offer provides
otherwise.” However, Section 63 treatsoption contracts
differently; acceptance of an option contract is not
effectiveuntil it hasbeen received by the offeror. CISG
Articles 17 and 18 reverse the mailbox rule, because
neither the rejection nor the acceptance of an offer
become effective until the rejection or “the indication
of assent” “reachesthe offeror.” Restatement (Second)
of Contracts Section 30 (1981) provides that an offer
may specify the form that the acceptance may take;
otherwise, an acceptance may be indicated in any
manner and by any medium reasonable in the
circumstances.

7.  When the Acceptance Varies From the Offer.
When terms of the acceptance varies from the terms of
theoffer, courtstraditionally found that no contract was
formed.

It is an undeniable principle of the law of
contracts, that an offer of abargain by one person
to another, imposes no obligation upon the
former, until it isaccepted by thelatter, according
to the terms in which the offer was made. Any
gualification of, or departure from, those terms,
invalidatesthe offer, unlessthe same be agreed to
by the person who madeit. Until the terms of the
agreement have received the assent of both
parties, the negotiation is open, and imposes ho
obligation upon either.

Eliasonv. Henshaw, 17 U.S. 225, 228, 1819 WL 1971,
*2 (1819) (Washington, J.). Early Texas cases took a
strict view of the “mirror image” rule. In Summers v.
Mills, 21 Tex. 70, 1858 WL 5419, * 7 (1888) (Wheeler,
J.), the court relied upon Parsons treatise for the
proposition that the acceptance must correspond
exactly to the offer or else no contract arises. A similar
view was expressed by the Texas Supreme Court in
Patton v. Rucker, 29 Tex. 402, 1867 WL 4538, *6
(Tex. 1867) (Coke, J.):

An acceptance of a proposal to sell, in order to
bind the maker of the proposition and conclude
the contract, must be unconditional and
unqualified. The exact terms of the proposition,
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without addition or variation, must be acceded to
before the proposition is withdrawn; otherwise,
the maker of the proposition is not bound by the
acceptance.

In Allis-Chalmers Mfg. Co. v. Curtis Elec. Co., 153
Tex. 118, 121, 264 SW.2d 700, 702 (1954) (Wilson,
J.), the Court said that “a substantial meeting of the
minds’ wassufficient and that oneday differenceinthe
maturity date did not defeat the creation of a contract.
Nonethel ess, modern courts continueto requirethethat
the acceptance be identical to the offer. Kingwood
Home Health Care, L.L.C. v. Amedisys, Inc., 375
S.W.3d 397,400 (Tex. App.—Houston[14" Dist.] 2012,
no pet.)

U.C.C. Section 2.207 givesthe offereetheflexibility to
bring a contract into being, by issuing an acceptance
that containsadditional or different termsfromthosein
the offer, aslong asthe offer didn't preclude variations
in the acceptance, and the variations from the offer are
not material, and the offeror does not object within a
reasonabl e time after receiving the acceptance.

Under Article 19 of the CISG, an acceptancethat varies
fromthe offer isarejection of the offer and constitutes
acounteroffer, unless the differences are additional or
different termsthat do not materialy alter the offer, in
which even the acceptance creates the terms of the
contract unlessthe offeror without undue delay objects
orally or sends notice of the objection. Terms relating
to price, payment, quality and quantity of goods, place
and time of delivery, the scope of liability, and the
settlement of disputes, are considered to be material
(Art. 19).

8. The Battle of the Forms. Under the Common
Law “mirror image” rule, if the acceptance did not
exactly match the offer, no contract was created.>*
Thus, the contract, if any, had theterms of thelast offer
or counter-offer that was accepted without modification
by the other contracting party. The Restatement
(Second) of Contracts § 59 (1981) adopted the
Common Law rule: “[a] reply to an offer which
purports to accept it but is conditional on the offeror's
assent to terms additional to or different from those
offered is not an acceptance but is a counter-offer.”
Sales transactions have increasingly been conducted
based onthe seller’ sand the buyer’ sforms. The“ battle
of the forms’ describes the situation where an
acceptance of an offer contains additional or different
terms from the offer. U.C.C. Section 2.207 addressed
this problem, by saying that if the acceptance contains
additional or different terms from the offer, they are
binding on the offeror unless the offer limits
acceptance to the terms of the offer, or the acceptance
materially altersthe offer, or the offeror gives notice of
an objection to the variationswithin areasonabletime.
Thisprovision hasbeen heavily criticized.>** Article 19
of the CISG sets out the “mirror image” rule, but if the
deviations in the acceptance are not materia, they
become part of the contract, unless the offeror objects.
Examples of changes that are material, and therefore
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are governed by the “mirror image” rule, are “price,
payment, quality and quantity of the goods, place and
time of delivery, extent of one party's liability to the
other or the settlement of disputes. . . .”** See Section
XI1.G of thisArticle.

9. Revokingthe Offer. An offer may berevoked at any
time before it is accepted, unless the offer is
non-revocable. Non-revocable offers are options,
discussed in Section XV.E.2 of this Article. For the
revocation of the offer to be effective, it must be
communicated to the offeree before the offer is
accepted. Antwine v. Reed, 145 Tex. 521, 525, 199
SW.2d 482, 485 (Tex. 1947) (Slatton, J.). See
Restatement (First) of Contracts § 41 (1932).

D. THE ROLE OF CONSIDERATION. One of
the signal features of Anglo/American contract law is
the reguirement that, to be enforceabl e, apromise must
be supported by consideration. The source of the
Anglo/Americanrequirement of “ consideration” hasan
obscure origin. The necessity and legitimacy of this
requirement has been questioned many times, but as
Justice Oliver Wendell Holmes, Jr. wrote: “A common
law judge could not say: ‘I think the doctrine of
consideration abit of historical nonsense, and shall not
enforce it in my court.””*** Whatever its source, the
requirement of consideration is used in
Anglo/American law to separate enforceable from
unenforceabl e contracts.

InPillans& Rosev. Van Mierop & Hopkins, 3 Burrows
1663, 1669 (1765), Lord Mansfield wrote: “I take it
that the ancient notion about the want of Consideration
was for the sake of Evidence only: for when it is
reduced into writing, as in covenants, specialties,
bonds, etc., there was no obligation to the want of
consideration.” ThiswasMansfield svaliant attempt to
treat consideration—not asthe sinequanon of contracts
but instead—as just one method of proving the contract.
He reasoned that consideration was not required of
some contracts, such as contracts under seal. The
affixing of aseal to the contract proved the contract. To
Mansfield this suggested that consideration was not
always required to make a contract enforceable. If
consideration was not required of all contracts, thenits
more likely role was as proof that the promisor
intended to be legally bound to perform the contract,
and consideration was therefore merely one way to
prove the promisor’ sintent to be bound. The accepted
view is that Mansfield' s effort was discredited by the
House of Lords in Rann v. Hughes, (1778) 7 Term.
Rep. 346 n.a. 101 Eng. Rep. 1014 n.a. (K.B). Since
Pillans & Rose, the doctrine of consideration has
suffered encroachments, but no successful frontal
assaults. However, Chief Justice Jefferson boldly
advocated the elimination of the requirement of
consideration to support an option contract in
1464-Eight, Ltd. v. Joppich, 154 S.\W.3d 101, 111 (Tex.
2004) (Jefferson, C.J.) (concurring).

Regardless of its origin, the requirement of
consideration is a primary divider between contracts
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that are enforceable and those that are not. Contracts
excluded from enforcement include “ option contracts,
promisesto giveagift, and open-ended agreementsthat
bind one party but not the other.”*%*

1. ConsiderationisRequiredfor an Agreementto
be Enforceable. In Alex Sheshunoff Management
Services, L.P. v. Johnson, 209 S.W.3d 644, 659 (Tex.
2006) (Willett, J.), the Supreme Court reconfirmed that
in Texas a promise must be supported by consideration
to be enforceable. This rule had long been recognized
in Texaslaw, dating back to Jonesv. Holliday, 11 Tex.
412, 1854 WL 4298 (Tex. 1854) (Wheeler, J.), which
said: “A consideration is essential to the validity of a
simple contract, whether it be verbal or in writing.”
Justice Wheeler cited 2 Kent, 464 (5" Ed. 1827).
Exceptions to the requirement of consideration were
recognized for contracts under seal, and hills of
exchange and negotiable instruments that had “ passed
into the hands of an innocent endorsee.” 1d. Justice
Wheeler wrote that a recital in the contract, that
consideration was given, is prima facie evidence of
consideration. He continued that the plaintiff in a
contract action must plead that consideration was paid.
Id. The requirement of consideration for specific
enforcement of a contract was recognized in Short v.
Price, 17 Tex. 397, 1856 WL 5028 (Tex. 1856)
(Hemphill, C.J.), where the Court said: “. . . it is
believed to be arulewithout exception, that equity will
not interfere to enforce an executory contract, unlessit
be founded on avaluable consideration.” Chief Justice
Hemphill cited Boze v. Davis' Adm'rs, 14 Tex. 331,
1855 WL 4894 (Tex. 1855) (Hemphill, C.J.).

2. How Did This Requirement Arise? There is
much speculation in Contract Law writings as to how
therequirement of consideration arose. Despitethebest
efforts of many legal writers, the answer islost in the
sands of time. The failure may be attributable to the
futility of retrospectively imposing the modern view
that contract doctrines must reflect consistent
underlying principles, whenin fact they may be the by-
product of lawyers and judges adapting old forms of
action to meet the changing needs of their time.

3. What isConsideration? In James v. Fulcrod, 5
Tex. 512, 1851 WL 3915 (Tex. 1851) (Hemphill, C.J.),
the Court said that “ consideration may be defined to be
something that is given in exchange, something that is
mutual, or something which is the inducement to the
contract, and it must be a thing which is lawful and
competent in value to sustain the assumption.” The
issue of what constitutes consideration is a question of
law. Williams v. Hill, 396 S.W.2d 911, 913 (Tex. Civ.
App.—Dallas 1965, no writ).

To constitute consideration to support a contract, the
consideration must be bargained for. Restatement
(Second) of Contracts § 71 (1981) (“To constitute
consideration, a performance or promise must be
bargained for”).
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4. Benefit/Detriment. Not too long ago the Texas
Supreme Court defined “consideration” as “‘either a
benefit to the promisor or a loss or detriment to the
promisee.”” NorthernNat. GasCo. v. Conoco, Inc., 986
S.W.2d 603, 607 (Tex. 1998) (Hecht, J.). Ingiving this
definition, Justice Hecht quoted a1993 court of appeals
opinion.>* That case cited a 1984 court of appeals
opinion,>*® which cited a 1962 court of civil appeals
opinion,*” which cited to Tex. Jur.2d.>* Thisprinciple
of law wasfirst settled in Texas in Bason v. Hughart,
2 Tex. 476, 479 (Tex. 1847) (Lipscomb, J.), where the
Court wrote: “We believe the doctrine to be well
settled, that to constitute a consideration valid in law,
it isnot essential that it should be mutually beneficial
to the promisor and the promiseg; that it is sufficient if
one or the other isto receive abenefit, or to be injured
by it.” As authority, Justice Lipscomb cited two U.S.
Supreme Court decisions, one being Townsley v.
Surmrall, 2 Pet. 182, 1829 WL 3178, *9 (U.S. Sup. Ct.
1829), where Justice Story wrote without citation to
authority that “[d]amage to the promissee, constitutes
as good a consideration as benefit to the promissor.”
The other decisionwasan earlier one, Violett v. Patton,
5 Cranch 142, 150, 1809 WL 1659, *5 (U.S. Sup. Ct.
1809), in which Chief Justice Marshall asserted,
without citation to authority: “To congtitute a
consideration it is not absolutely necessary that a
benefit should accrueto the person making the promise.
It is sufficient that something valuable flows from the
person to whom it is made; and that the promise isthe
inducement to the transaction.” Accord, James V.
Fulcrod, 5 Tex. 512, 1851 WL 3915 (Tex. 1851)
(Hemphill, C. J.) (“A valuable considerationiseither a
benefit to the party promising or some trouble or
prejudice to the party to whom the promise is made”).
These cases al tacitly assume an underlying
requirement of consideration. Thus the ultimate cited
source of authority for the rule in Texas, that
contractual consideration may consist of either a
benefit to the promisor or aloss or detriment to the
promisee, is an unsupported assertion by Chief Justice
Marshall.

In Roark v. Sallworth Qil & Gas, Inc., 813 SW.2d
492, 496 (Tex.1991) (Cornyn, J.), the Supreme Court
considered a summary judgment dismissing a contract
claim based on a defense of no consideration. The
defendants had obtai ned adeemed admission that their
promise to the Roark was a promise to make a gift,
which meant that Roark gave no contractua
consideration to the defendants. 1d. at 496. The Court
ruled that proving that Roark gave no consideration to
the defendants, however, did not negate the possibility
that Roark suffered a detriment in connection with the
promise, and contractual consideration can consist of
either abenefit conferred or adetriment suffered. Id. at
496.

5. Adequacy of Consideration? The rule at
Common Law was that courts did not concern
themsel veswith the sufficiency of consideration. Since
contracts were a bargained-for exchange, the parties
agreed to a fair price and their agreement was

conclusive. Restatement (Second) of Contracts § 79,
cmt. ¢ (1981). However, a greatly disproportionate
value in the bargain was considered to be evidence of
exploiting an advantage with bargaining parties who
were comparatively weak. Restatement (Second) of
Contracts § 79, cmt. ¢ (1981).

6. Mutual Promises. In James v. Fulcrod, 5 Tex.
512, 1815 WL 3915, *6 (Tex. 1851) (Hemphill, C.J.),
the Court wrote that “[a] mutual promise amounts to
sufficient consideration, provided the mutual promises
be concurrent in point of time.” Thisremainsthelaw of
Texas. Federal Sgnv. Texas Southern University, 951
Sw.2d 401, 408 (Tex. 1997) (Baker, J.). See
Restatement (Second) of Contracts § 75 (1981).

7. Recitals of Consideration. There was a time
when courts considered a recital of “valuable
consideration” in a contract to constitute prima facie
evidence of consideration Jones v. Holliday, 11 Tex.
412,1854 WL 4298 (Tex. 1854) (Wheeler, J.). In 1855,
the Texas Legislature adopted a statute providing that
all written contracts carried with themapresumption of
consideration, which diminished theimportanceof rote
recitals of consideration.

8. Pleading Consideration. A recita in the
plaintiff’s pleading that a promise was supported by
considerationwasoriginally considered essential tothe
plaintiff’s claim. The requirement was undoubtedly
essential when a claim could be defeated by a general
demurer that tested the viability of the plaintiff’sclaim
on the plaintiff’s pleadings alone. Later, a recital of
consideration was viewed as constituting prima facie
proof of consideration. The importance of pleading
consideration was diminished when the Texas
Legidature adopted a statute that consideration could
be put in issue only when the defendant denied
consideration under oath. The rule exists today in
Texas Rules of Procedure 93.9.

9. Proof of Consideration. In Ellet v. Britton, 10
Tex. 210 (1853) (Hemphill, C.J.), the Supreme Court
addressed the question of whether parol evidencecould
be used to establish the payment of consideration when
the contract contained no recital of consideration, and
the contract fell within the statute of frauds. Chief
Justice Hemphill noted the similarity between the
English statute of frauds and the Texas statute of
frauds, and noted that, for more than a century after
enactment, English courtsheld that consideration could
be prove by parol evidence for contracts within the
scope of the statute. That law changed, however, in
1804, when it was held in the English case of Wain v.
Warlters, 5 East 10, that consideration must be
expressed in the contract. According to Hemphill, the
English courts did not enforce the requirement strictly,
finding “loose expressions’ inthe contract asimplying
consideration. Id. at 210. Hemphill noted that most
American courts had rejected Wain v. Warlters, or had
watered it down. In the end, Hemphill saw the Court as
havingto choose" between thetwo constructionswhich
have been advanced, each upon the highest authority,”
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and the Court decided that consideration could be
proven by parol evidence even when the statute of
frauds applied. Id. at 212.

10. Presumption of Consideration. In 1855, the
Texas Legislature enacted a statute that provided that
every contract in writing made after the effective date
of the statute “ shall be held to import aconsideration as
fully, and in the same manner as sealed instruments
have heretoforedone.” The law wasbroadenedin 1873
to apply to any instrument in writing. In 1890, the
Texas Legidlature enacted Revised Statute art. 4488
providing that al written instruments import a
consideration. Revised Statute art. 1265 provided that
adenial of consideration for awritten instrument must
be sworn. The sworn plea did not, however, put the
burden on the party seeking enforcement to prove
consideration. It was the party seeking to avoid
enforcement had the burden to prove lack of
consideration. Newton v. Newton, 77 Tex. 508, 14 S.
W. 157, 158 (1890). The presumption of consideration
extends to athird-party purchaser of note, who makes
a prima facie case of the right to recover upon
producing the note with an endorsement. Tolbert v.
McBride, 75 Tex. 95, 97, 12 SW. 752, 752 (1889)
(Stayton, C.J.). Texas Rule of Civil Procedure 93.9
continuestherequirement that adenial of consideration
to support a contract be made under oath.

In Burleson Heirs v. Burleson, 11 Tex. 2, (1853)
(Lipscomb, J.), the Court held that, when a grantor
allowed a grantee to take possession of and improve
land, and to allow the possession to continue through
the grantee’s life and with his heir after that, “after
such a lapse of time, of continued possession and
improvement, agood consi derationwould be presumed
.. ..." The circumstances gave rise to an equity that
overrode the grantor’s legal title.

The presumption of consideration applies only to
written contracts, and so does not apply to ora
contracts. Okemah Const., Inc. v. Barkley-Farmer, Inc.,
583 S.\W.2d 458, 460 (Tex. Civ. App.--Houston [1st
Dist.] 1979, no writ).

11. Lack of Consideration as a Defense to a
Contract Claim. "Lack of consideration occurs when
the contract, at its inception, does not impose
obligations on both parties." Burges v. Mosley, 304
SW.3d 623, 628 (Tex. App.--Tyler 2010, no pet.).
Since acontract is not enforceable if not supported by
consideration, it is a recognized defense to a contract
claim that the contract was not supported by
consideration. The defense must be pled and verified
by affidavit. Tex. R. Civ. P. 93.9.

12. Failure of Consideration as a Defense to a
Contract Claim. Failure of consideration is adefense
toacontract. Texas Ruleof Civil Procedure 94 requires
that the defense be plead, and Rule 93.9 requiresthat it
be verified by affidavit. A plea of falure of
consideration entails a plea of partial failure of
consideration, but in the case of partial failure of
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consideration the burden is on the defendant to prove
the value of what he did receive pursuant to the
contract. Gutta Percha & Rubber Mfg. Co. v. City of
Cleburne, 102 Tex. 36, 38-39, 112 SW. 1047, 1047-48
(Tex. 1908).

13. Reliance as a Substitute for Consideration.
There has been a long-running dispute in American
Contract Law over the use of reliance on a promise as
a substitute for consideration. This was one of Arthur
Corbin’s “pet peeves’ about traditional Contract Law
theory. The dispute boiled over in the drafting of the
Restatement (First) of Contracts (1932). Samuel
Williston surprisingly sided with the proponents of
reliance when he included Section 90 in the
Restatement (First) of Contracts. The critics of
formalist contract doctrinel ong attributed Section 90to
Arthur Corbin’s influence on the first Restatement.
Corbin’s personal correspondence reveas that
Williston himself wrote Section 90 and defended it
against criticisminthe American Law Ingtitute' spublic
meetings. The episode reflects that Williston may not
have been as doctrinaire as he is sometimes painted to
be.

14. Legidative Modifications of the Requirement
of Consider ation. Therequirement of considerationis
a Common Law rule, and it is subject to legislative
override. As explained in Section XVIII.A of this
Article, many American legislatures eliminated
contracts under seal, which effectively eliminated
contracts made without consideration. In 1987, the
Texas Legidature adopted the Uniform Premarital
Agreement Act, which provides that premarital
agreements may be enforced without consideration.>*

E. MUTUALITY OF ENGAGEMENT.American
Contract Law recognizes an exchange of promises of
future performanceas sufficient considerationto create
abinding contract. See Section XV.D.6. However, for
thisruletoapply, the promisesmust create a“ mutuality
of engagement.” If there is not mutuality of
engagement, there may be a unilateral contract (see
Section XV.D.6); if not, there is no contract.

1. Mutuality of Engagement Under Texas Law.
Mutuality of engagement was recognized as a
requirement in early Texas law. See Burleson’s Heirs
v. Burleson, 11 Tex. 2 (1853) (Lipscomb, J.) (finding
that mutuality of engagement was present in the case).
In Missouri, K. &T. Ry. Co. Of Texasv. Smith, 98 Tex.
47,81 S.\W. 22, (1904) (Williams, J.), the Court found
no mutuality of engagement to support a contract
signed by an injured employee, releasing the railroad
from liability for his injury in exchange for being
allowed to come back to work. Since the employee’s
job could be terminated at will, the railroad undertook
no obligation. Mutuality was absent, and the release
was not enforceable. The Smith case revealed another
aspect of mutuality. Since the re-employment
agreement did not specify the length of time of the re-
employment, it failed as a contract for lack of
definiteness. Id. at 53, 24. In Adamsv. Abbott, 151 Tex.
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601, 606, 254 SW.2d 78, 80 (Tex. 1952) (Hickman,
C.J.), the Court said that mutuality of obligation does
not have to exist at the outset. It is sufficient that
mutuality of obligation existsat thetimethecontractis
sought to be enforced. Mutuality can be established by
tender of performance. Id.

2. Options. An “option” is an offer that is non-
revocable for aperiod of time during which it may be
accepted by the offeree. Wall v. Trinity Sand & Gravel,
Co., 369 SW.2d 315, 317 (Tex. 1963) (Culver, J.). An
option is a unilateral contract, but it is nonetheless
binding if it is supported by consideration. Corsicana
Petroleum Co. v. Owens, 110 Tex. 568, 572, 222 S.W.
154, 155(1920) (Phillips, C.J.). InKraft, Holmes & Co.
v. Sms, 1883 WL 8611 (Tex. Civ. App. 1883, no writ),
the Court of Civil Appealsheld that asalethat could be
rescinded by the buyer for ten days was not binding on
the seller, who was permitted to revokethe sale prior to
the time it became unconditional. The Court of Civil
Appeals noted the necessity of mutuality of
engagement as a condition to creating a binding
contract. The Court said:

It is elementary that “a promise is a good
consideration for a promise,” but it is further
settled that “apromiseisnot agood consideration
for apromiseunlessthereisan absolute mutuality
of engagement, so that each party hasthe right at
once to hold the other to a positive agreement.”

Id. at *1. The Court’s supporting authority was three
citationsto Parson’ s Treatise on Contracts (5" ed.) and
one Alabama Supreme Court case. The first citation
was to Parsons, pp. 448-49, for the proposition that “a
promise is a good consideration for a promise,”
provided that “there is an absolute mutuality of
engagement, so that each party hastheright at onceto
hold the other to a positive agreement.” Id. at *1 [the
guotations are quotes of Parsons' text set out in the
Court’s Opinion]. The second cite was to Parsons, p.
475, for the proposition that a contract requires mutual
consent to mutual aobligations. The third cite was to
Parsons, p. 476, for the proposition that an incomplete
contract, where one party has an option but not an
obligation to agree to the contract, is subject to
rescission by either party prior to the contract being
ratified by the party with the option. The third citation
also referred to an Alabama Supreme Court case so
holding.

It isinteresting to notethat Story’ streatise, not cited in
the Sms opinion, held the opposite view, saying that
the offer of an option, with a stated deadline for
acceptance, should carry with it an implied duty not to
revoke the option until it expires, absent consent from
the optionee. Story, A Treatise on the Law of Contract
§496. Story had threerational es. Asto the requirement
of consideration, Story wrote that “[t]he consideration
is the expectation or hope, that the offer will be
accepted, and this is sufficient legally to support the
promise.” Story cites several supporting court
decisions. The second rationale was to address the

-56-

optione€’s reliance in examining the goods, and
perhaps giving up opportunities to buy similar items
from another seller. Story cited French law in support.
Story’ s third rationale was common sense:

The only answer to this in the English law,
appears to be, that no oneisentitled torely ona
unilateral engagement gratuitously made and
without consideration. But one cannot help
feeling that a rule so different from what
commonly happens in the intercourse of life
raises that inconsistency between law and justice
which issometimescomplained of. The subtleties
of lawyers never ought to interfere with the
common sense and understanding of mankind;
and the law is on a better footing where an
engagement, seriously made, is enforced by the
law without regard to the motive from which it
proceeds.

Story, A Treatise on the Law of Contracts § 496. Story
also cited Chief Justice Marshall’s Opinion in Violett
v. Patton, 5 Cranch 142, 1809 WL 1659 (1809)
(Marshall, C.J.).

In 1464-Eight, Ltd. v. Joppich, 154 SW.3d 101, 105
(Tex. 2004) (Smith), the Court adopted Restatement
(Second) of Contracts Section 88(a) (1981) in holding
that an option contract was binding if it contained a
recital of consideration, even if the recital was false.

3. Unilateral and Bilateral Contracts. Another
perspective on mutuality of engagement is the
distinction betweenunilateral and bilateral contracts. A
unilateral contract occurs when the promisor promises
abenefit if the promisee performs. A bilateral contract
occurs when both parties make mutual promises.
Hutching v. Semons, 141 Tex. 448, 174 S.\W.2d 487,
489 (1943) (Slattern, Comm'r). With a unilateral
contract, the promisee accepts the promisor’s offer by
actual performance. Vanegas v. American Energy
Service, 302 S.W.3d at 303.

Houston & T.C. Ry. Co. v. Mitchell, 38 Tex. 85, 1873
WL 7366 (Tex. 1873) (Walker, J.), involved awritten
contract whereby Mitchell and the railroad company
agreed in writing that the company would pay Mitchell
to cut and stack up to 200-tons of hay in exchange for
“$22.5 coin” per ton, to be paid as each 25-tons of hay
wascut. After Mitchell cut 25-tonsof hay, the company
told himit did not want the hay. Mitchell continued to
work until he had cut 200-tons of hay, and sued and
recovered in the trial court the full contract price.
Mitchell was in the trial court but the Supreme Court
reversed.

Justice Walker wrote that the contract was not mutual,
that Mitchell could cut up to 200-tons of hay, and that
the company would pay Mitchell for whatever hay he
cut, up to the point the company gave noticeto stop. Id.
at *7. The Court said that “the measure of damagesin
such a case is not the full contract price; but the
damages must be measured by the actua injury
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sustained.” Id. at *7. The contract was thus seen as an
unilateral contract that was binding only to the extent
that Mitchell performed up to the point that hereceived
notice of the company’ s desire to terminate.

Texas law holds that unilateral contracts are not
enforceable, absent certain exceptions. “A contract is
unilateral when one party furnishesno consideration of
value to the other party, and does not obligate himsel f
to do anything which may result ininjury to himself, or
benefit to the opposite party.” Edwardsv. Roberts, 209
SW. 247, 250-51 (Tex. Civ. App. 1918, no writ). The
Court went on to state the general rule;

Such a contract is not supported by a sufficient
consideration, and therefore, unless there has
been some performance, or other equitable
reasons to prevent, either party may declare the
contract null and void, and it will not thereafter be
binding upon him; but when there hasbeen partial
or full performance, such performanceoperatesas
a sufficient consideration, and renders the
contract binding upon the other party.

Id. at 251. The Court of Civil Appealscited asauthority
two Georgia Supreme Court cases, and oneapiecefrom
the Supreme Courts of Michigan, West Virginia, and
Minnesota. Id. at 251. Oneof the Georgiacases, quoted
in Edwards, in turn cited contract law treatises by
Bishop, Parsons, Clark, and Story. The Georgia court
cited Hammonds on Contracts for the proposition that
apromisethat isunenforceable dueto lack of mutuality
can become enforceable if consideration is supplied
prior to the promise being withdrawn.

The question of when a unilateral contract becomes a
bilateral contract was considered in Hutchings v.
demons, 141 Tex. 448, 453. 174 SW. 487, 490 (Tex.
1943). Therealandowner made an oral agreement with
abroker to pay at 5% commission for selling the land.
At the time of contracting, such oral promises were
enforceable. Thebroker found the prospect who agreed
to and then did purchase the property on terms
consistent with thelisting agreement. After the sale, the
Statute of Frauds was amended to require such
commission agreementsto beinwritingto be enforced.
The seller refused to pay the commission. Under
constitutional principles (see Section XlI1.B.4), the
amendment to the Statute of Frauds would impair the
obligations of a contract if, and only if, the contract
was legally enforceable prior to the amendment. The
Supreme Court held that the contract was bilateral, not
unilateral, prior to the date of the amended statute, and
was therefore enforceable. The court imagined a
conversation in which the landowner promised to pay
acommission upon sal e, and the broker promisedto use
reasonablediligenceto sell theland in accordancewith
the listing agreement. Id. at 452, 489. Thus, each party
“is both a promisor and a promisee.” Id. The Court
guoted the description, in Restatement (First) of
Contracts 8§ 12, of a bilateral contract: “A bilateral
contract is one in which there are mutual promises
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between two parties to the contract, each party being
both a promisor and a promisee.” The Supreme Court
cited two Texas court of civil appeasdecisionsfor the
proposition that “the test of mutuality isto be applied,
not as of the time when the promises are made, but as
of the time when one or the other is sought to be
enforced.” 1d. The Supreme Court also cited a Texas
court of civil appeals decision for the proposition that
acontract isvoid for lack of mutuality when made and
whileit remainsexecutory, but oncethere hasbeen part
performance by rendering services or incurring
contemplated expenses, which confers“ even aremote
benefit on the other party,” the benefit constitutes
“equitable consideration” that makes the contract
enforceable. 1d. 452, 489.

Thedoctrine of unilateral contractswasendorsedinthe
Restatement (First) of Contracts (1932), but was
guestioned in the Restatement (Second) of Contracts
(1981).>* The doctrine nonetheless was recently
reaffirmed as Texaslaw in City of Houston v. Williams,
353 SW.3d. 128, 136 (Tex. 2011) (Guzman, J.):

Unlike abilateral contract, in which both parties
make mutual promises, Hutchingsv. Semons, 141
Tex. 448, 174 SW.2d 487, 489 (1943), a
unilateral contract is created when a promisor
promises a benefit if a promisee performs, * 136
Vanegas v. Am. Energy Servs., 302 S.W.3d 299,
303 (Tex. 2009). Therequirement of mutuality is
not met by an exchange of promises; rather, the
valuabl econsideration contemplatedin“exchange
for the promise is something other than a
promise,” i.e., performance. Restatement Of
Contracts § 12 cmt. a (1932). A unilatera
contract becomes enforceabl e when the promisee
performs. Vanegas, 302 SW.3d at 303. We have
explained that “‘[a] unilateral contract occurs
when there is only one promisor and the other
accepts... by actual performance,’” rather than by
the usual mutual promises. Id. at 302 (quoting 1
Richard A. Lord, Williston on Contracts § 1.17
(4th ed. 2007)).

4. IsMutuality Just Considerationin Disguise?In
many cases the description of what makes a contract
mutual is that both parties must give promises that
constitute a benefit to the promisee or a detriment to
the promisor. In Federal Sign v. Texas S. Univ., 951
S.W.2d 401, 408 (Tex. 1997) (Baker, J.), the Court said
that “[a] contract must be based upon a valid
consideration, in other words, mutuality of
obligation”). The Restatement (Second) of Contracts
§ 79 (1981) suggests that “[i]f the requirement of
considerationismet, thereisno additional requirement
of ... 'mutuality of obligation.”” See Mann Frankfort
Sein & Lipp Advisors, Inc. v. Fielding, 289 S.W.3d
844, 857-58 (Tex. 2009) (Hecht, J.) (concurring).

F. SPECIFICITY. The parties’ agreement must be
sufficiently specific in order to be enforceable. The
Restatement (First) of Contracts § 370, cmt. a (1932),
says that exact certainty in the expression of the terms
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of a contract is not required to make the contract
binding. The terms must have “areasonably clear and
definite meaning.” 1d cmt. a. Courts require a greater
certainty towarrant specific performancethan to award
damages or restitution. I1d. cmt. b. The Restatement
(First) of Contracts encourages courts to use
“courageouscommon sense” inresolving uncertainty of
expression. Id. cmt. ¢. Under U.C.C. Section 2.204,
“[e]lven though one or more terms are left open a
contract for sale does not fail for indefiniteness if the
parties have intended to make a contract and thereisa
reasonably certain basis for giving an appropriate
remedy.” Contractsthat are incomplete due to missing
terms are discussed in Section XVIII.F below.

G. EXECUTORY CONTRACTS. In Roberts v.
Heffner, 19 Tex. 129, 1857 WL 5062, *2 (1857)
(Hemphill, C.J.), the Chief Justice contrasted a
completed transacti on froman executory contract. With
acompl eted contract, the obligationsof thepartieshave
al been met. With an executory contact, the
performance of some further act by aparty isrequired
by the agreement.

H. CONTRACT FORMATION UNDER THE
NAPOLEONIC CODE. Napoleon's codification of
the civil law was promulgated in 1804. The Napoleonic
Code had little impact on the Contract Law of Texas,
except as it may have influenced the writings of the
French commentator Pothier, to the extent he
influenced English law and eventually Texaslaw. It is
possible that the principles in the Code operated as
unattributed influences on writers on Contract Law. At
any rate, it is instructive to consider some of the
concepts in Napoleon’' s Code relating to contract law.

Four conditions are essential to the validity of an
agreement:

The consent of the party who binds himself;
His capacity to contract;

A certain object forming the matter of the
contract;

A lawful cause in the bond.

There is no requirement of consideration, and no
express requirement of mutuality.

XVI. DEFINING THE AGREEMENT.

1. Fully Integrated, Partially Integrated, and
Unintegrated Agreements. “Anintegrated agreement
may be either fully integrated or only partialy
integrated. A fully integrated contract is one that is a
final and complete expression of all the terms agreed
upon between or among the parties. A contract is
partially integrated if the written agreement is a final
and complete expression of some or al of the terms
therein, but not all of the terms agreed upon . . . are
contained in the written agreement.”** The
Restatement (Second) of Contracts (1981) states the
following regarding integration:
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§ 209. Integrated Agreements

(1) An integrated agreement is a writing or
writings constituting afinal expression of one or
more terms of an agreement.

(2) Whether thereisanintegrated agreement is
to be determined by the court as a question
preliminary to determination of a question of
interpretation or to application of the parol
evidencerule.

(3) Wherethe partiesreduce an agreement to a
writing which in view of its completeness and
specificity reasonably appears to be a complete
agreement, it is taken to be an integrated
agreement unless it is established by other
evidencethat thewriting did not constitute afinal
expression.

2. Multiple Contemporaneous Documents. “It is
a generaly accepted rule of contracts that ‘Where
several instruments, executed contemporaneously or at
different times, pertain to the same transaction, they
will be read together although they do not expressly
refer to each other.”” Board of Ins. Com'rs v. Great
Southern Life Ins. Co., 150 Tex. 258, 239 S.W.2d 803,
809 (Tex. 1951) (Calvert, J.). See City of Houston v.
Williams, 353 SW.3d 128, 137 (Tex. 2011) (Guzman,
J.) (instrumentsrel ating to the same transaction may be
read together to determine the parties intent).
“[Clourts are to give effect to al provisions of a
contract, whether a contract is comprised of one, or
more than one, document.” City of Galveston v.
Galveston Mun. Police Assn, 57 SW.3d 532, 538
(Tex. App.--Houston [14th Dist.] 2001, no pet.). See
Restatement (Second) of Contracts 8 95 cmt. b (1981).
Accord, Dunlap v. Wright, 11 Tex. 597 (1854)
(Hemphill, C.J.).

3. The Parol Evidence Rule. Professor Williston
wrote: “When parties reduce their contract to writing,
the law presumes the instrument to be complete, to
contain all their agreement, and it cannot be modified
by parol evidence.”*** The parol evidence rule applies
to fully integrated agreements, and limits the ability of
the parties to provide sworn statements and other
extrinsic evidenceabout the parties’ intent, if that other
evidence varies the terms of the integrated agreement.
The parol evidence rule does not apply to agreements
that are purely oral. In Thomas v. Hammond, 47 Tex.
42, 1877 WL 8582, *6 (Tex. 1877) (Gould, A.J), the
Court said if the agreement is fully integrated, but is
partially in writing and partialy oral, the parol
evidencerule does not apply to the oral portion solong
asit isdistinct and collateral to the written portion. An
agreement is "collateral" if it is "one that the parties
might naturally make separately, i.e., onenot ordinarily
expected to be embodied in, or integrated with, the
written agreement and not so clearly connected withthe
principal transaction as to be part and parcel of it."
Transit Enters., Inc. v. Addicks Tire & Auto Supply,
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Inc., 725 SW.2d 459, 461 (Tex. App.-Houston [1st
Dist.] 1987, no writ).

The parol evidence rule is not a rule of evidence,
Hubacek v. Ennis Sate Bank, 159 Tex. 166, 317
S.W.2d 30, 30 (1958) (Calvert, J.), and the rule does
not apply just to “parol” evidence. Id. at 170.

a. The English Rule. It is said that the parol
evidence rule was first stated by Lord Coke, in his
review of Isabel Countessof Rutland's Case, 6 Rep. 52;
9 Hale, 240(1604), where he wrote:

[Tt would beinconvenient, that mattersinwriting
made by advice and on consideration, and which
finally import the certain truth of the agreement of
the parties should be controlled by averment of
the parties to be proved by the uncertain
testimony of slippery memory. And it would be
dangerous to purchasers and farmers, and all
others in such cases, if such nude averments
against matter in writing should be admitted.>**

b. The Rule in Texas Case Law. The parol
evidence rule was recognized early in Texas
jurisprudence. In Rockmorev. Davenport, 14 Tex. 602,
1855 WL 4944, *2 (Tex. 1855) (Wheeler, J.), Justice
Wheeler wrote:

The general rule, subject to afew exceptions not
applicableto the present case, undoubtedly isthat
parol evidence cannot bereceived to contradict or
vary awritten agreement. (2 Phil. Ev., 357, 358,
6th Am. from 9th London ed.) And this rule
operatesto the exclusion of parol evidence of any
prior or contemporaneous agreement to vary the
termsor legal effect of thewritten contract. These
cases which illustrate and enforce the rule are
collected in the Notes to Phillips's Evidence, Id.,
part 2, p. 593, note 295, whereit issaid: “Wefind
it either conceded or asserted in almost every case
which speaks on this subject that al oral
negotiations or stipulations between the parties
which preceded or accompanied the execution of
the instrument are to be regarded as merged in it,
and that the latter isto be treated as the exclusive
medium of ascertaining the agreement to which
the contractors bound themsel ves. Parol evidence
isadmissibleto explain and apply thewriting, but
not to add to or vary its terms. This genera
doctrine hasbeenrecognized amost universally.”

Justice Wheeler cited the 8" American edition of
Samuel March Phillipps' Treatise on the Law of
Evidence (Cowen & Hill ed. Banks, Gould and Co.
N.Y, 1849). The Treatise refersto Lord Coke's report
of the Countess of Rutland case, discussed above. The
rule was again recognized in Bedwell v. Thompson, 25
Tex. 245, 1860 WL 5825 (Tex. 1860) (Wheeler, C.J.),
where the Court wrote that “[i]t is quite clear that the
alleged parol contemporaneous agreement could not be
set up to vary the terms of the written contract.” Self v.
King, 28 Tex 552, 553 (1866) (Smith, J.), is an early
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expression of the parol evidencerule appliedin Texas.
The Court said:

When parties have reduced their contract to
writing, which expresses the terms and character
of it without uncertainty as to the subject or
nature of the agreement, it is presumed that the
writing is the repository, and contains the whole,
of the agreement made between them, and hence
the rule that no contemporaneous evidence is
admissible to contradict or vary the terms of a
valid written agreement. 12 Wend. 573. The court
may read a written document in the light of
surrounding circumstances, which can be proved,
in order to arrive at the true meaning and
intention of the parties as expressed in the words
used, but will not hear parol evidence of language
or words other than those used by the parties
themselves in the writing. No other words are to
be added to or subtracted from the written
instrument.

The sole authority for the rule was one New York
Supreme Court case. In Hubacek v. Ennis Sate Bank,
159 Tex. 166, 317 SW.2d 30, 31 (Tex. 1958) (Calvert,
J.), the Court said this about the parol evidencerule:

When parties have concluded a valid integrated
agreement with respect to a particular subject
matter, the rule precludes the enforcement of
inconsistent prior or contemporaneous
agreements.

However, the parol evidence rule does not preclude
enforcement of “prior or contemporaneous agreements
which are collateral to an integrated agreement and
which are not inconsistent with and do not vary or
contradict the express or implied terms or obligations
thereof.” Id. at 31.

c. TheDeed-as-M ortgage Exception. Texascourts
havelong permitted parol evidenceto show that adeed
for land, absolute on its face, wasin fact intended asa
mortgage. Stampers v. Johnson, 3 Tex. 1, 1848 WL
3852, *3 (Tex. 1848) (Wheeler, J). Justice Wheeler
cited cases from the Supreme Courts of New Y ork and
M assachusetts to support this exception. The rule was
reaffirmed in Carter v. Carter, 5 Tex. 93, 1849 WL
4064, *6 (Tex. 1849) (Wheeler, J.) (“Their conduct
and conversations upon the subject, both before and
after the making of the bill of sale, were relied on to
show what was their real purpose and intention at the
time and in the act of its execution, and were
circumstances from which the jury were to infer the
real character of the transaction, and to determine
whether the bill of sale was, in fact, executed and
intended, as alleged, only as a security for the payment
of money.”). Accord, Gibbs v. Penny, 43 Tex. 560,
1875 WL 7600, *2 (Tex. 1875) (Gould, A. J.).

d. Parol Evidence Admissible to Explain
Language. In Epperson v. Young, 8 Tex. 135, 1852
WL 3927,*2(1852) (Wheeler, J.), the Court wrotethat
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“parol evidence could be received to explain the
language or terms used in a written contract so as to
understand what the parties really meant, but never to
permit it to be received for the purpose of varying or
substituting another one to control and overrule the
written contract.” In Franklin v. Mooney, 2 Tex. 452
(1847) (Lipscomb, J.) the Supreme Court held that
parol evidence may be received to explain an
ambiguity, but not to vary or change the contract.

e. Proof of Fraud or Mistake Not Barred. “The
parol evidence rule will not prevent proof of fraud or
mutual mistake.” Santosv. Mid-Continent Refrigerator
Co., 471 S\W.2d 568, 569 (Tex. 1971) (per curiam). In
DallasFarmMachinery Co. v. Reaves, 158 Tex. 1, 307
SW.2d 233, 233 (Tex. 1957) (Calvert, J.), the Court
held that parol evidence was admissible asto fraud in
inducing the contract. Accord, King v. Wise, 282 SW.
570, 573 (Tex. Com. App. 1926, judgm’'t adopted).
However, in Wootersv. |. & G. N. R. Railway Co., 54
Tex. 294 (1881) (Moore, C.J.), the Court ruled as
inadmissible evidence of oral representations, contrary
to the written agreement, that were aleged to have
fraudulently induced the contract.

f.  Parol Evidenceof Transfer toWife' s Separate
Estate Not Barred. In Higgins v. Johnson's Heirs, 20
Tex. 389, 1857 WL 5257, *5-6 (Tex. 1857) (Hemphill,
C.J.), the Court held that the parol evidenceruledid not
bar extrinsic evidence that, where community property
money was paid for land but the deed was to the wife
alone, the transfer was to the wife as her separate
property. Chief JusticeHemphill lamented: “Wecannot
be insensible to the fact that the admission of parol
evidence to establish the intention of gift by the
husband must offer facilities and temptations to fraud
and perjury.” However, the law of resulting trust was
consistent with this approach, and the fact that a deed
between spouses or to aspouse from athird party could
be either separate or community property, favored
allowing extrinsic evidence of the true circumstances.

g. Under theU.C.C. U.C.C. Section 2.202 sets out
aparol evidencerule for the sale of goods:

Terms with respect to which the confirmatory
memoranda of the parties agree or which are
otherwise set forth in a writing intended by the
parties as a final expression of their agreement
with respect to such terms as areincluded therein
may not be contradicted by evidence of any prior
agreement or of a contemporaneous oral
agreement but may be explained or supplemented

(1) by course of performance, course of
dealing, or usage of trade (Section 1.303); and

(2) by evidence of consistent additional terms
unlessthe court finds the writing to have been
intended also as a complete and exclusive
statement of the terms of the agreement.
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h. Consistent Prior and Contemporaneous
Agreements Are Not Excluded. The parol evidence
rule does not exclude agreementsthat are collateral to
the main agreement and are not inconsistent with it.
Hubacek v. Ennis State Bank, 159 Tex. 166, 317
SW.2d 30, 32 (1958) (Calvert, J.); accord, ERI
Consulting Engineers, Inc. v. Swinnea, 318 S.W.3d
867, 875 (Tex. 2010). Thisisthe rule reflected in the
Restatement (First) of Contracts § 240 (1932).

i.  Subsequent AgreementsAreNot Excluded. The
parol evidence rule does not preclude evidence of
subsequent agreements that modify or replace the
earlier agreement. In Mikeska v. Blum, 63 Tex. 44, 47
(1885) (Willie, C.J.), the Court wrote:

There is nothing to prevent parties to a contract
from making such other agreements in writing,
contemporary with its execution, as they may
choose, although such agreement may vary the
terms of the contract. The agreement will be
binding between the parties, and may beenforced,
although it make the paper referred to in it more
or less onerous upon one of the parties than it
would appear to be upon the face of the paper
itself.

In Hubacek v. Ennis State Bank, 159 Tex. 166, 171-
172, 317 SW.2d 30, 32 (1958) (Norvell, J.), the Court
endorsed Restatement (First) of Contracts § 240, that
the parol -evidence rule does not preclude a collateral
oral agreement that was natural to make and not
inconsi stent with the written agreement.

j.  Criticismsof thePar ol EvidenceRule. Speaking
of the parol evidence rule, Professor James Thayer
said: “Few things are darker than this, or fuller of
subtledifficulties.”** The PennsylvaniaSupreme Court
said: “There is scarcely any subject more perplexed
than in what cases, and to what extent, parol evidence
shall be admitted. Not only have different men viewed
the subject differently, but the same man, at different
times, has held opinions not easily reconciled. . . .”>*®
Williston characterized the parol evidenceruleasbeing
“[plhilosophically based on the objective theory of
contracts.”** Yale Law School Professor Arthur L.
Corbin, especialy in his article, The Paral Evidence
Rule, 53 Yale L.J. 603 (1944), challenges the validity
of the Parol Evidence Rule. The CISG does not include
a Parol Evidence Rule. See Section XII.G of this
Article.

XVIl. CONTRACTINTERPRETATION.Aswith
contract formation, there is a subjective view of
contract interpretation and an objective view of
contract interpretation.

A. THE SUBJECTIVE VIEW OF CONTRACT
INTERPRETATION. Thesubjectiveview of contract
interpretation seeks to determine the meaning of a
contract based on what the parties actually intended,
which may be different from what they said. Professor
Joseph M. Perillo of Fordham University School of
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Law, in hisarticle The Origins of the Objective Theory
of Contract Formation and I nter pretation, 69 Fordham
L. Rev. 427 (2000), states his view and supporting
evidence that an objective view of contract
interpretation has dominated the Common Law “since
timeimmemorial.” In keeping with the objective view,
Texas courts do not allow parties to testify to their
intent in entering into a contract unless the contract is
ambiguous.

B. THE OBJECTIVE VIEW OF CONTRACT
INTERPRETATION. The abjective view of contract
interpretation disregards the actual intent of the
contracting partiesand instead | ooksto the language of
the contract to determine what was agreed upon. Judge
Learned Hand expressed it this way:

A contract has, strictly speaking, nothing to do
with the personal, or individual, intent of the
parties. A contract isan obligation attached by the
mere force of law to certain acts of the parties,
usually words, which ordinarily accompany and
represent a known intent. If, however, it were
proved by twenty bishops that either party, when
he used the words, intended something else than
the usual meaning which the law imposes upon
them, he would still be held, unless there were
some mutual mistake, or something else of the
sort. Of course, if it appear by other words, or
acts, of the parties, that they attribute a peculiar
meaningto suchwordsasthey useinthe contract,
that meaning will prevail, but only by virtue of
the other words, and not because of their
unexpressed intent.

Hotchkiss v. National City Bank of New York, 200 F.
287,293 (D.C.N.Y. 1911) (Hand, J.), aff'd, 201 F. 664
(2d Cir. 1912), aff'd, 231 U.S. 50 (1913). Judge
Learned Hand was a student of Williston at Harvard
Law Schooal.

The objective approach relies upon the judge's
interpretation of the words of the contract, aided by
rules of construction. This rule-based approach, to
interpreting contracts on their face, has subsequently
been disparaged as operating on axiomatic and
deductive reasoning, where axioms are uncritically
accepted astrue, and are applied with adeductivelogic
(i.e., syllogistically) in a manner wholly independent
from surrounding circumstances. In actuality, thisstrict
version of the objective of contract interpretation
theory is not always followed, and in many instances
additional information is considered in interpreting a
contract.

The objective approach to interpreting contracts does
not mean that you must limit your analysisto thewords
on the page in the abstract. Justice Oliver Wendell
Holmes Jr. noted:

A word is not a crystal, transparent and
unchanged, it is the skin of aliving thought and
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may vary greatly in color and content accordingto
the circumstancesand thetimeinwhichitisused.

Towne v. Eisner, 245 U.S. 418, 425 (1918). Back in
1899, Holmes had articul ated an objective standard for
interpreting contracts that |ooked beyond the words of
the agreement:

[W]e ask, not what this man meant, but what
those words would mean in the mouth of a
normal speaker of English, using them in the
circumstances in which they were used, and it is
to the end of answering this last question that we
let in evidence asto what the circumstanceswere.
But the normal speaker of English is merely a
special variety, aliterary form, so to speak, of our
old friend the prudent man. Heis external to the
particular writer, and a reference to him as the
criterion is simply another instance of the
externality of the law.

O.W. Holmes, Jr., The Theory of Legal Interpretation,
12Harv.L.Rev.417,417-18(1899). InHolmessview,
objectivity in contract interpretation was not to be
achieved by applying unchanging rules to the face of
the agreement. It was not aquestion of what one party
meant, or even what the other party understood. To
Holmes objectivity meant that the contract should be
evaluated through the eyes of a disinterested third
party, including in the mix that person's common
knowledge. In practice, Holmes approached
interpretation questions (statutory as well as
contractual) by considering not only thewords, but also
the context in which the words were written, including
not only the document as a whole but aso the
geographic, historical and societal context which might
give meaning to the words. Thus Holmes did not
confine himself to applying rules of constructionto the
four corners of the document, and he did ook outside
the contract, but he avoided an assessment of the actual
understanding of either party tothe contract andinstead
sought to determine what a reasonable person would
take the words to mean.>*’

Arthur Corbin, too, believed in the importance of
factors beyond the words themsel ves, in determining a
contract’s meaning. Corbin wrote: “Words, in any
language have no meaning whatever apart from the
persons by whom they are used and apart from the
context and the circumstances of their use.”**® He also
wrote that “[t]he final interpretation of a word or
phrase should not be adjudged without giving
consideration to al relevant word usages, to the entire
context and the whole contract, and to al relevant
surrounding circumstances.” 3 Corbin on Contracts §
555, at 236 (1960).

C. AMBIGUITY. In Weir v. McGee, 25 Tex. 20,
1860 WL 5735, * 7 (1860) (Wheeler, J.), the Court held
that whether adeed isfor asale of aquantity of land or
a specific tract of land is a question of law for the
court, not the jury. In Taliaferro v. Cundiff, 33 Tex.
415, 1870 WL 5766, * 3 (1870) (Waker, J.), the Court
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ruled that it was a question of fact for the jury whether
atransaction was a sale or the creation of security for
a debt, and the jury was properly allowed to consider
the written instrument and surrounding circumstances
in deciding that question. In Berry v. Harnage, 39 Tex.
638, 1873 WL 7610, *7(1873) (McAdoo, J.), the Court
heldthat it waserror to | et thejury determine the effect
of serious documents and deeds, as they were to be
construed by the court. The Supreme Court proceeded
to interpret the effect of one of the documents. From
this foundation, the current law is that, “if thereis no
ambiguity, the construction of thewritten instrument is
a question of law for the court.” Myers v. Gulf Coast
Minerals Management Corp., 361 SW.2d 193, 196
(Tex. 1962) (Smith J). Whether a contract is
ambiguous is a question of law for the court. Reilly v.
RangersManagement, Inc., 727 SW.2d 527,529 (Tex.
1987) (Spears, J.).

A contract is ambiguous when its meaning isuncertain
and doubtful or is reasonably susceptible to more than
one interpretation.” Heritage Resources, Inc. v.
NationsBank, 939 S.W.2d 118, 121 (Tex. 1996) (Baker,
J.); Coker v. Coker, 650 SW.2d 391, 393 (Tex. 1983)
(Barrow, J.). “A contract is hot ambiguousiif it can be
given a certain or definite legal meaning or
interpretation.” Lopez v. Munoz, Hockema & Reed,
L.L.P., 22 SW.3d 857, 860 (Tex. 2000) (O’ Neil, J.).
“If awritten instrument is so worded that a court may
properly give it a certain or definite legal meaning or
interpretation, it is not ambiguous. On the other hand,
a contract is ambiguous only when the application of
the applicable rules of interpretation to the instrument
leave it genuinely uncertain which one of the two
meaningsisthe proper meaning.” R& P Enterprisesv.
LaGuarta, Gavrel & Kirk, Inc., 596 SW.2d 517, 519
(Tex. 1980) (Denton, J.).

“An ambiguity does not arise simply because the
parties advance conflicting interpretations of the
contract. . . . For an ambiguity to exist, both
interpretations must be reasonable.” Columbia Gas
Trans. Corp. v. New UIm Gas, Ltd., 940 S.wW.2d 587,
589 (Tex. 1996) (Abbott, J.).

In National Union Fire Ins. Co. of Pittsburgh, PA v.
CBI , 907 SW.2d 517, 520 (Tex. 1995) (per curiam),
the Court distingui shed between patent ambiguitiesand
latent ambiguities:

An ambiguity in a contract may be said to be
“patent” or “latent.” A patent ambiguity isevident
ontheface of the contract. . . . A latent ambiguity
arises when a contract which is unambiguous on
itsfaceisapplied to the subject matter withwhich
it deals and an ambiguity appears by reason of
some collateral matter. [FN 4]

FN4. For example, if a contract called for goods
to be delivered to “the green house on Pecan
Street,” and there were in fact two green houses
on the street, it would be latently ambiguous.
[Citation omitted.]
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D. CONTRACT INTERPRETATION UNDER
THE RESTATEMENTS AND THE U.C.C. The
Restatement (First) of Contracts (1932) adopted a
reasonable person standard of interpretation, as
reflected in Section 230:

§ 230. Standard Of Interpretation Where There s
Integration

The standard of interpretation of an integration,
except where it produces an ambiguous result, or
isexcluded by aruleof law establishing adefinite
meaning, isthe meaning that would be attached to
the integration by areasonably intelligent person
acquainted with all operative usagesand knowing
all the circumstances prior to and
contemporaneous with the making of the
integration, other than oral statements by the
parties of what they intended it to mean.

Comment b to Section 230 notes:

Where a contract has been integrated the parties
have assented to the written words as the definite
expression of their agreement. . . They have
assented to the writing as the expression of the
things to which they agree, therefore the terms of
the writing are conclusive, and a contract may
have a meaning different from that which either
party supposed it to have.

The Restatement (First) of Contracts (1932) § 226, cmt
b, said that “[tlhe meaning that shall be given to
manifestati onsof intentionisnot necessarily that which
the party from whom the manifestation proceeds,
expects or understands.”

Section 1.201(b)(3) of the U.C.C. defines* agreement”
as “the bargain of the partiesin fact, as found in their
language or inferred from other circumstances,
including course of performance, course of dealing, or
usage of trade. . . .” Whilethe U.C.C. permitsthe court
to look beyond the four corners of the agreement to
discern meaning, the meaning is determined from the
language of the agreement or from their actua
behaviors. U.C.C. Section 2.202 sets out a parol
evidence rule that applies where the parties have
reached a “final expression” of their agreement,
banning evidence of a contrary prior agreement or
contemporaneous oral agreement. However, Section
2.202 permits a final expression to be explained or
supplemented by evidence of course of performance,
course of dealing, or usage of trade, and evidence of
consistent additional terms, unlessthefinal expression
was a “complete and exclusive statement of the terms
of the agreement.”

Restatement (Second) of Contracts § 201 (1981)
exhibits a subjective approach to contract
interpretation. Section 201 says that “[w]here the
parties have attached the same meaning to apromise or
agreement or a term thereof, it is interpreted in
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accordancewiththat meaning.” Wherethe partieshave
attached different meanings, the contract is to be
interpreted in accordance with the meaning attached by
party A if, at the time of contracting party B knew of
party A’s meaning and party A did not know or have
reason to know that party B had a different meaning or
had reason to know. If the foregoing rule does not
resolvethe meaningin favor of oneparty, then “ neither
party is bound by the meaning attached by the other,
even though the result may be a failure of mutual
assent.”

E. TEXAS APPROACH TO CONTRACT
INTERPRETATION. Disputes over the
interpretation of contracts are some of the earliest
Texas appellate cases, and they continue to be a
problem today. Texas adheres to the objective view of
contract interpretation. In the case of El Paso Field
Services, L.P. v. MasTec North America, --- SW.3d
----, 2012 WL 6634023, * 6 (Tex. 2012) (Green, J.), still
pending on rehearing at the time this Article was
written, the Court divided 6-to-3 on the interpretation
of apipeline construction contract. The Court majority
felt that a risk-allocation provision in the contract
assigned the risk of undetected obstacles in the
pipeling' s path to the contractor, while the dissenting
Justices felt that the more specific provision, which
said that the pipeline company “will haveexercised due
diligence” to detect obstacles, prevailed over the more
general risk-allocation provision and created a duty
under the contract that ajury found had been breached.
While there was testimony as to what constitutes due
diligence in this industry, and there was evidence of
industry standardsin detecting obstacles, intheend the
risk-allocation provision trumped the contractual duty
of due diligence.

Many of the older Texas cases on contract
interpretation involved land titles. In Swisher v.
Grumbles, 18 Tex. 164, 1856 WL 5106 (Tex. 1856)
(Wheeler, J.), the Supreme Court was required to
construe the meaning of a deed for real property.
Justice Wheeler wrote: “All the various rules of
construction which have, from time to time, been
adopted and acted upon, are designed for the purpose of
arriving at, and carrying out, the intention of the
contracting parties. Where that is manifest, all else
must yield to, and be governed by it.” Id. at *9. While
theavowed role of the court wasto determinetheintent
of the parties, the method the court used was to
interpret the words of the contract. This remains the
law of Texas today.

In the Twentieth Century, a movement arose to ook
beyond the language of the contract itself, in order to
find the intent of the parties. This lega movement
reflected the popularity of a legal philosophy that
words don’t have intrinsic meanin; that words have
only the meaning that people attribute to them. Title 2
of the U.C.C., adopted into Texas as the Business and
Commerce Code, specifically requires courtstolook at
the parties’ course of conduct and industry practicesin
determining the meaning of a contract covered by that
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Code. Thisdirective has had only slight impact on the
interpretation of contracts outside of merchants' sales
of goods.

Theabjectiveview of contract interpretation wasstated
in Watrous Heirsv. McKie, 54 Tex. 65 (1880) (Gould,
A.J.), where the court said:

But the parties saw fit to make a very different
agreement, one which it was competent for them
to make, and which is plain in its terms, making
the right to ajudgment in this suit depend on the
fact of recovery, not the grounds of recovery.
Surrounding circumstances may be looked to in
order to arrive at the true meaning and intention
of the parties as expressed in thewords used, “ but
as they have constituted the writing the only
outward and visible expression of their meaning,
no other wordsareto beadded toiit, or substituted
initsstead. Theduty of the courtsin such casesis
to ascertain, not what the parties may have
secretly intended, as contradistinguished from
what their words express, but what isthe meaning
of the words they have used.”

Id. at *4. The Court cited 1 Greenleaf Evid. § 277, and
the U.S. Supreme Court case of Reed v. Insurance
Company, 95U.S. 23, (1877) (Bradley, J.), whichitself
cited Greenleaf’s Treatise on Evidence, Section 277.

It continues to be the law of Texas is that, "[w]hen
construing a contract, the court's primary concernisto
give effect to the written expression of the parties
intent." Forbauv. Aetna Lifelns. Co., 876 S.W.2d 132,
133 (Tex. 1994). Note the focus on the written
expression of the parties' intent, rather than actual
intent of the contracting partiesthat might bediscerned
by admitting evidence of subjectiveintent. "Evenif the
court could discern the actual intent, it is not the actual
intent of the parties that governs, but the actual intent
of the partiesas expressed in theinstrument asawhole,
‘without reference to matters of mere form, relative
position of descriptions, technicalities, or arbitrary
rules." Luckel v. White, 819 SW.2d 459, 462, 463
(Tex. 1991).

The idea that the intent that counts is the intent
reflected in the contractual writing is an expression of
the objective theory of contracts, popularized by
Holmesand later Williston but that existed |ong before
they wrote. When coupled with the rule that the
meaning of an unambiguous written agreement is a
guestion of law for the court and not a question of fact
for the jury, this approach to contract interpretation
gives stare decisis more weight than the facts of the
individual case, and thus favors predictability.

F. SPECIFIC RULES FOR INTERPRETING
CONTRACTS. Many contracts are serviceably
written, and their interpretation does not wind up in
court. In some situations, however, a problem arises
and the parties disagree on what a contract requires, so
the matter istaken to court, and the court is called upon
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to resolve the dispute by determining the meaning of
the contract.

1. Four CornersRule.“Theprimary duty of acourt
when construing such a deed is to ascertain the intent
of the parties from all of the language in the deed by a
fundamental rule of construction known as the ‘four
corners' rule. . .. “Luckel v. White, 819 S.W.2d 459,
462, 463 (Tex. 1991) (Gammage, J.). However,
multiple “instruments pertaining to the same
treansaction may be read together to ascertain the
parties intent.” City of Houston v. Williams, 353
SW.3d 128, 137 (Tex. 2011) (Guzman, J.).

2. Clear Mistakes. “Where it is clear that a word
has been written into an instrument inadvertently, and
it is clearly inconsistent with, and repugnant to the
meaning of the parties, as shown by the whole
instrument, it will betreated as surplusage and rejected
altogether.” Trinity Portland Cement Co. v. Lion
Bonding & Surety Co., 229 SW. 483, 485 (Tex.
Comm'n App. 1921, judgmt adopted). In Henry v.
Gonzalez, 18 SW.3d 684 (Tex. App.--San Antonio
2000, pet. dism' d), the Court of Appealsconsidered the
arbitration provision contained in an employment
agreement between an attorney and a client. The
Agreement said in one place that it would be governed
by the Federal Arbitration Act (FAA) and in another
place that it would be governed by the Texas
Arbitration Act. The agreement al so contained achoice
of law clause choosing Texas law. The Court of
Appeals could not reconcile the FAA clause with the
rest of the agreement and thus disregarded it,
commenting that the agreement wassigned in Texas by
Texas residences and performance wasto bein Texas,
so that the agreement did not affect interstate
commerce, oneof thecriteriafor applyingthe FAA. Id.
at 688.

3. Scrivener'sError. A scrivener’serror, or lapsus
linguae, is an accidental deviation from the parties
agreement made in drafting the writing. “In contract
law, a scrivener's error, like a mutual mistake, occurs
when the intention of the partiesisidentical at thetime
of the transaction but the written agreement does not
expressthat i ntention because of that error; thispermits
a court acting in equity to reform an agreement.”
Williston on Contracts § 70:93.

The rule is well-settled that a court is not
permitted to rewrite a document or add terms not
included by the parties. . . . A scrivener's error
presentsan exception tothisgeneral rule, because
as the United States Court of Appeals for the
Seventh Circuit has observed, scrivener's errors
“are difficult to prevent, and ... no useful social
purpose is served by enforcing ... mistaken
term[g]. ... Our description of scriveners errors
in Wellmore Coal parallels that of the Illinois
Court of Appeals, which defined such errors as
those evidenced in the writing that can be proven
without parol evidence. . . . Scrivener'serrorstend

to occur singularly; they are not ‘continuous,
ongoing, and repeated.’

Westgate at Williamsburg Condominium Ass'n, Inc. v.
Philip Richardson Co., Inc., 621 S.E.2d 114, 118 (Va.
2005), citing ST.S. Transport Service, Inc. v. Volvo
White Truck Corp., 766 F.2d 1089, 1093 (7th Cir.
1985) (“ A merely mathematical or clerical error occurs
when sometermiseither one-tenth or tentimesaslarge
as it should be; when a term is added in the wrong
column; when it is added rather than subtracted; when
it isoverlooked").

4. Contractual Definitions. When the contract
defines terms that are used in the contract, the court
should be guided by the definitions. Where atermis
not defined in the contract, the court should “presume
the parties intended the term’s ordinary meaning.”
I ntercontinental Group Partnershipv. K.B.HomeLone
Sar L.P., 295 SW.3d 650, 653 (Tex. 2009) (Willett,
J.); Valence Operating v. Dorsett 164 S.W.3d 656, 662
(Tex 2005) (Wainwright, J.).

5. Plain MeaningRule. “Wegivetermstheir plain,
ordinary, and generally accepted meaning unless the
instrument shows that the parties used them in a
technical or different sense.” Heritage Res., Inc. v.
NationsBank, 939 SW.2d 118, 121 (Tex. 1996) (Baker,
J.). “Language used by partiesin a contract should be
accorded its plain, grammatical meaning unless it
definitely appears that the intention of the parties
wouldthereby be defeated.” Lyonsv. Montgomery, 701
S.W.2d 641, 643 (Tex. 1985) (Hill, C. J.). The Texas
Supreme Court sometimes looks to Black's Law
Dictionary to determine the “common and ordinary
meanings of legal terms.” Intercontinental Group
Partnership v. K.B. Home Lone Sar L.P., 295 SW.3d
650, 665 n.15 (Tex. 2009) (Brister, J., dissenting) (and
cases cited therein). In El Paso Field Services, L.P. v.
MasTec North America, --- SW.3d ----, 2012 WL
6634023, *6 (Tex. 2012) (Green, J.), the Court |ooked
to Black’s Law Dictionary for a definition of “due
diligence.”

6. ConstrueContract asaWhole. InHaldeman v.
Chambers, 19 Tex. 1, 1857 WL 5041, *24 (1857)
(Wheeler, J.), the Court said: “All the stipulations
which go to constitute the entire substance of the
contract between the partiesare to betaken, considered
and construed together, so that every part may be
interpreted by the whole. And the writing isto be read
by the light of the surrounding circumstances, in order
more perfectly to understand the intent and meaning of
the parties.” The authority cited by the court was
Volume 1, Section 277, of Simon Greenleaf’ s Treatise
on the Law of Evidence, originally published in 1842.
“One of the primary rules of construction is, that the
entire instrument must be taken and considered
together. If the instrument, when thus considered, is
susceptible of areasonable construction, by which all
its provisions are madeto harmonize, and by which full
effect is given to its various parts, then that will be
considered the correct interpretation.” Hearne v.
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Gillett, 62 Tex. 23, 26, 1884 WL 8855, *3 (Tex. 1884)
(Willie, C. J.). “This court isbound to read all parts of
a contract together to ascertain the agreement of the
parties. . . . The contract must be considered asawhole.
... Moreover, each part of the contract should be given
effect.” Forbau v. Aetna Life Ins. Co., 876 SW.2d
132, 133 (Tex. 1994) (Cornyn, J). “In construing an
unambiguous oil and gas lease our task isto ascertain
the parties intentions as expressed inthelease. . . . To
achievethisgoal, we examine the entire document and
consider each part with every other part so that the
effect and meaning of one part on any other part may
be determined. . . . We presume that the parties to a
contract intend every clause to have some effect.”
Heritage Resources, Inc. v. NationsBank, 939 S.\W.2d
118, 121 (Tex. 1996) (Baker, J.). “No one phrase,
sentence, or section [of a contract] should be isolated
from its setting and considered apart from the other
provisions.” Guardian Trust Co. v. Bauereisen, 132
Tex. 396, 121 SW.2d 579, 583 (1938) (Hickman,
Commissioner).

7. Don't Render Clauses Meaningless. “In
construing a written contract, the primary concern of
the court isto ascertain thetrueintentions of the parties
as expressed in the instrument. . . . To achieve this
objective, courts should examine and consider the
entire writing in an effort to harmonize and give effect
to all the provisions of the contract so that nonewill be
rendered meaningless.” Coker v. Coker, 650 SW.2d
391, 393 (Tex. 1983) (Barrow, J.) [citations omitted)].
Coker cited Universal C.I.T. Credit Corp. v. Danidl,
150 Tex. 513, 243 SW.2d 154, 158 (1951) (Calvert,
J.), as the source for the phrase “so that none will be
rendered meaningless.” Universal C.I.T. uses that
standard, with no citation to authority.

8. IntheEvent of Internal Conflict, Consider the
Principal Object. InUrquhartv. Burleson, 6 Tex. 502,
1851 WL 4020 (Tex. 1851) (Lipscomb, J.), the
Supreme Court was faced with aland patent issued by
the Republic of Texas, where the landmarks described
in the patent did not fall within the surveyor’s calls of
course and distance. The Court said:

It is an acknowledged rule in construing a grant
that all of its parts must be taken together and
supported, if it can be done. If this cannot be
done, the principal object supposed to have been
in the mind of the party, and sought by him to be
secured by obtaining the patent, must prevail over
all subordinate or secondary ones.

Id. *6. In this case, viewing the patent as a whole
reflected that the surveyor’'s calls contradicted the
landmarks, which included an old Choctaw village, a
post cut down for the starting point of the survey, and
the patentee’ sinitials carved into treesnear the corners
of thetract. Id. * 6. The evidence further showed that
the actual tract had long been known as Burleson’s
headright. Justice Lipscomb cited a U.S. Supreme
Court case saying that surveyor’s calls of course and
distance were less reliable, and a Pennsylvania case
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saying that descriptions of natural landmarks and well-
known artificial objects prevailed over the surveyor's
calls of course and distance. Lastly, in this case the
descriptions and the calls and common knowledge
matched if you proceeded south from the starting point
instead of proceeding east, asthe surveyor’ snotessaid.
Justice Lipscomb concluded that the survey wasnot in
error, but rather than thefield noteswereand, by giving
primary weight to the descriptions as against the calls,
he resolved the difficulty in interpreting the patent.
Whiletherule was arulefor interpreting land patents,
the rule of constructionwould seemto be applicableto
contracts generally.

9. Noscitur a Sociis (Take Words in Their
ImmediateContext). A Latinmaximwhich, translated
into English, means“aword is known by the company
it keeps.” Fiessv. State FarmLIoyds, 202 SW.3d 744,
750 (Tex. 2006) (Brister, J.).

10. Expressio Unius Est Exclusio Alterius. “The
maxim, that ‘the express mention of one thing implies
the exclusion of another,” isordinarily used to control,
limit, or restrain the otherwise implied effect of an
instrument, and not to ‘annex incidents to written
contracts in matters with respect to which they are
silent.”” Morrow v. Morgan, 48 Tex. 304 *3 (Tex.
1877) (Gould, J.). “The maxim expressio unius est
exclusio alterius, meaning that the naming of onething
excludes another, though not conclusive, is applicable
to these facts” CKB & Assocs, Inc. v. Moore
McCormack Petroleum, Inc., 734 SW.2d 653, 655
(Tex. 1987) (Spears, J). “[l]n construing the
agreement we must adhere to the maxim that ‘the
expression of one thing is the exclusion of another
thing.”” PhillipsPetroleumCo. v. Gillman, 593 S.W.2d
152, 154 (Tex. Civ. App.—Amarillo 1980, writ ref’d
nr.e).

11. Ejusden Generis. “[W]hen words of a general
nature are used in connection with the designation of
particular objects or classes of persons or things, the
meaning of the general words will be restricted to the
particular designation.” Hilco Elec. Coop. V.
Midlothian Butane Gas Co., 111 SW.3d 75, 81 (Tex.
2003) (Hecht, J.). Dynamic Pub. & Distributing L.L.C.
v. Unitec Indus. Center Property Owners Assn, Inc.,
167 SW.3d 341 (Tex. App.—San Antonio 2005, no
pet.) (“The principle of gusdem generis. .. applies
only when a contract is ambiguous”).

12. Specific Terms Prevail Over General Terms.
“In a contract, a specific term controls over a more
general one.” Shell v. Austin Rehearsal Complex, Inc.,
1998 WL 476728 * 12 (Tex. App.--Austin 1998, no
pet.).“[T]hecontract in question appearsonthesurface
to be ambiguous; however, we believe the apparent
ambiguity may be resolved by the application of a
well-settled rule of construction, to wit: that if general
terms appear in a contract, they will be overcome and
controlled by specific language dealing with the same
subject.” City of San Antonio v. Heath & Stich, Inc.,
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567 S.W.2d 56, 60 (Tex. Civ. App.--Waco 1978, writ
ref'dnr.e).

13. Earlier Terms Prevail Over Later Terms
(Except in Wills). “Another [secondary rule of
construction] istherulewhich giveseffect to an earlier
over alater provision.” Southland Royalty Co. v. Pan
Am. Petroleum Corp., 378 SW.2d 50, 578 (Tex. 1964)
(Hamilton, J). However, several caseshaveheldthat, in
interpretingawill, “if thereisanirreconcilable conflict
in an earlier and alater clause, the earlier clause must
give way to the later one, which prevails as the latest
expression of the testator's intention on that particular
subject.” Kaufhold v. Mclver, 682 S.W.2d 660, 666
(Tex. App.—Houston [1st Dist.] 1984, writ ref’ d n.r.e);
Morriss v. Pickett, 503 SW.2d 344 (Tex. Civ.
App.--San Antonio 1973, writ ref'd nr.e). See
Dougherty v. Humphrey, 424 SW.2d 617, 20 (Tex.
1968) (Smith, J.) (“The court of civil appeals applied
the rule that when there is a conflict among provisions
inawill, the last clause in the will controls. That rule
is only applicable when it clearly appears that the
clauses conflict and can not be reconciled.”).

14. Handwritten Over Typed and Typed Over
Preprinted. “[T]here are other secondary rules of
construction for resolving apparent conflicts. .. . One
is the rule which gives effect to written or typewritten
provisionsover printed provisions.” Southland Royalty
Co. v. Pan Am. Petroleum Corp., 378 SW.2d 50, 578
(Tex. 1964) (Hamilton, J.). In Houston PipeLine Co. v.
Dwyer, 374 SW.2d 662, 663 (Tex. 1964) (Smith, J.),
a hand-written line-through of words and adding new
words was indicative of intent. In Gibson v. Turner,
156 Tex. 289,294 SW.2d 781, 782 (1956) (Griffin, J.),
typing x's over a clause in a preprinted form was
indicative of the parties’ intent.

15. Words Prevail Over Numbers or Symbols.
“When there is a variance between unambiguous
written words and figures the written words control. .
..” Guthriev. Nat'l Homes Corp., 394 S.W.2d 494, 496
(Tex. 1965) (Pope, J.).

16. Captions. “While in certain cases, one must
consider captionsin order to ascertain the meaning and
nature of awritten instrument, it has been held that the
greater weight must be given to the operative
contractual clauses of the agreement, for ‘An
instrument is that which its language shows it to be,
without regard towhat it islabelled.”” Neecev. A AA.
Realty Co., 159 Tex. 403, 408, 322 SW.2d 597, 600
(Tex. 1959) (Norvell, J.).

17. "NotwithstandingAnythingElse" Clause.“The
expression ‘anything in this lease to the contrary
notwithstanding,” when used in the final section of a
written contract, has priority over any contrary
provision of the contract directed to the same
guestion.” See N.M. Uranium, Inc. v. Moser, 587
S.W.2d 809, 814 (Tex. Civ. App.--Corpus Christi 1979,
writ ref'd nr.e). “When parties use the clause
‘notwithstanding anything to the contrary contained
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herein’ in a paragraph of their contract, they
contemplate the possibility that other parts of their
contract may conflict with that paragraph, and they
agree that this paragraph must be given effect
regardless of any contrary provisions of the contract.”
Helmerich v. Payne Int'l| Drilling Co. v. Swift Energy
Co., 180 SW.3d 635, 643 (Tex. App.--Houston [14th
Dist.] 2005, pet. denied).

18. Utilitarian Standpoint. “We construe contracts
‘from a utilitarian standpoint bearing in mind the
particular business activity sought to be served’ and
‘will avoid when possible and proper a construction
which is unreasonable, inequitable, and oppressive.’
Frost Nat. Bank v. L & F Distributors, Ltd., 165
S.W.3d 310, 312 (Tex. 2005) (per curiam).

19. Construction Must Be " Reasonable." “Courts
will avoid when possible and proper a construction
which is unreasonable, inequitable, and oppressive.”
Reilly v. Rangers Mgmt., Inc., 727 SW.2d 527, 530
(Tex. 1987) (Spears, J.). “We construe a contract by
determining how the “reasonabl e person” would have
used and understood its language, considering the
circumstances surrounding the contract's negotiation
and keeping in mind the purposes intended to be
accomplished by the parties when entering into the
contract.” 7979 Airport Garage, L.L.C. v. Dallar Rent
A Car Systems, Inc., 245 SW.3d 488, 500 (Tex.
App.--Houston [14 Dist.] 2007, pet. denied.).

20. UseRulesof Grammar. “Courts arerequired to
follow elemental rules of grammar for a reasonable
application of thelegal rulesof construction.” General
Financial Services, Inc. v. Practice Place, Inc., 897
SW.2d 516, 522 (Tex. App.--Fort Worth 1995, no

pet.).

21. TheRuleof the Last Antecedent. The Rule of
the Last Antecedent is sometimes used in construing
statutes. Thisrule“limitstheapplication of aqualifying
word or phraseto thewordsimmediately precedingit.”
Williams v. Vought, 68 S.W.3d 102, 110 (Tex. App.--
Dallas 2001, no pet.). The rule has been applied to
contracts. Slewman Ranch, Inc. v. Double M. Ranch,
Ltd., 192 SW.3d 808, 812 (Tex. App.—Eastland 2006,
pet. denied).

22. TheRuleof Nearest-Reasonable-Referent. The
rule of the nearest-reasonable-referent has been
described as follows:. "When the syntax involves
something other than aparallel seriesof hounsor verbs,
aprepositive or postpositive modifier normally applies
only to the nearest reasonable referent." Thisrule was
described asa" proximity rule" in Perrinev. Downing,
2006 WL 1115981, *2 (Mich. App. 2006).>*

23. Qualifiersof a Series. Bryan Garner describes
the Nearest-Reasonable-Referent rule in this way:
"When the syntax involves something other than a
parallel series of nouns or verbs, a prepositive or
postpositive modifier normally applies only to the
nearest reasonable referent.” >
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24. Exceptions. “The ordinary purpose of an
exception is to take something out of the contract
which would otherwise have been included in it. . . .
When the meaning of an exception is reasonably
certain, it must be given effect unlesswholly repugnant
to the provision intended to be limited by it.” Lyons .
Montgomery, 701 S.\W.2d 641, 643 (Tex. 1985) (Hill,
CJ).

25. Contra Proferentem (Construe Against the
Drafter). “Under the doctrine, an ambiguous contract
will be interpreted against its author.” Evergreen Nat.
Indem. Co. v. Tan It All, Inc., 111 SW.3d 669, 677
(Tex. App.--Austin 2003, no pet.). “In Texas, awriting
is generally construed most strictly against its author
and in such a manner as to reach a reasonable result
consistent with the apparent intent of the parties. . . .”
Temple-Eastex Inc. v. Addison Bank, 672 S.W.2d 793,
798 (Tex. 1984) (McGee, J.). “[ T]hedoctrine of contra
proferentem is applied only when construing an
ambiguous contract.” Lewis v. Vitol, SA., 2006 WL
1767138 (Tex. App.--Houston [1st Dist.] 2006, no
pet.). “[A] contract generally is construed againgt its
drafter only as alast resort under Texaslaw—i.e., after
the application of ordinary rules of construction leave
areasonable doubt asto itsinterpretation. ” Forest Oil
Corp. v. Strata Energy, 929 F.2d 1039, 1043-44 (5th
Cir. 1991). Accord, Evergreen Nat. Indem. Co., at 676
(“Thedoctrine of contraproferentemisadevice of last
resort employed by courts when construing ambiguous
contractual provisions’). In many contracts drafted in
Texas, the draftsman attempts to avoid this rule of
construction, by reciting that neither party was
exclusively responsible for drafting the terms of the
contract. This raises issues of party autonomy. See
Section XXX1V.D.5 of this Article.

26. Surrounding Circumstances. In Faulk v.
Dashiell, 62 Tex. 642, 1884 WL 8979 (Tex. 1884)
(Walker, P.J., Com. App.), the Court said: “when it
becomes necessary to inquire into the intent of the
partiesto adeed, the court will take into consideration
the circumstances attending the transaction and the
particular situation of the parties, the state of the thing
granted, etc., at thetime.” In Self v. King, 28 Tex. 552,
1866 WL 4032, * 2 (Tex. 1866) (Moore, J.), after citing
a New York Court of Appeals case in support of the
parol evidence rule, the Court said: “The court may
read a written document in the light of surrounding
circumstances, which can be proved, in order to arrive
at the true meaning and intention of the parties as
expressed in the words used, but will not hear parol
evidence of language or words other than those used by
the partiesthemselvesin the writing.” “In determining
whether a contract is ambiguous, we look to the
contract as a whole, in light of the circumstances
present when the contract was executed. . . These
circumstances include the commonly understood
meaning in the industry of a specialized term, which
may be proven by extrinsic evidence such as expert
testimony or reference material.” XCO Production Co.
v. Jamison, 194 SW.3d 622 627-28 (Tex.
App.—Houston [14th Dist.] 2006, pet. denied).
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27. Custom. “[S]ince[the agreement] isone peculiar
to the cotton export trade, and somewhat indefinite or
inconsistent initsterms, wemay interpretitinthelight
of the custom of the business, and the construction
placed upon it by the parties themselves.” E.H. Perry
& Co. v. Langbehn, 113 Tex. 72, 252 SW. 472, 474
(Tex. 1923)(Cureton, C.J.).

28. Courseof Conduct. “Itisfamiliar law that where
a contract is ambiguous in its terms, a construction
given it by the parties thereto and by their actions
thereunder, before any controversy has arisen asto its
meaning, with knowledge of its terms, will, when
reasonable, be adopted and enforced by the courts.”
E.H. Perry & Co. v. Langbehn, 113 Tex. 72, 82, 252
SW. 472, 474 (Tex. 1923) (Cureton, C.J.), citing
Elliott on Contracts, vol. 2, 88§ 1537, 1538, and
Galveston, H. & SA. Ry. Co. v. Johnson, 74 Tex. 256,
263, 11 S.W. 1113, 1116 (1889) (Gaines, J.). Johnson
cited Chicagov. Sheldon, 76 U.S. 50, 54 (1869), which
said, “In cases where the language used by the parties
to the contract is indefinite or ambiguous, and, hence,
of doubtful construction, the practical interpretation by
the parties themselves is entitled to great, if not
controlling, influence.” The Court in Chicago v.
Shelton cited no authority for the proposition. In
I nter national Group Partnership, 295 S.W.3d 650, 658
(Tex. 2009) (Willett, J.), the Court viewed the parties
failure to request that thetrial court rule on the amount
of attorney’s fees reflected that the meaning of
“attorney’ sfees. . . asfixed by the Court,” contained in
the contract, meant “as fixed by ajury.”

29. Things to Avoid. There are things to avoid in
construing a contract.

a. Don't Render Clauses Meaningless. "In the
interpretation of contracts the primary concern of
courtsisto ascertain and to give effect to theintentions
of the parties as expressed in the instrument. . . . To
achievethisobject the Court will examineand consider
the entireinstrument so that none of the provisionswill
be rendered meaningless." R& P Enters. v. LaGuarta,
Gavrel & Kirk, Inc., 596 S.\W.2d 517, 518-19 (Tex.
1980) (Denton, J.).

b. Validity Preferred Over Invalidity. “If, to our
minds, the language of the deed is reasonably
susceptible of aconstruction which would identify any
definite interest in the land in suit, we should give it
that construction, for itisarule universally recognized
that if an instrument admits of two constructions, one
of which would makeit valid and the other invalid, the
former must prevail.” Dahlberg v. Holden, 150 Tex.
179, 238 S.W.2d 699, 702 (Tex. 1951) (Hickman, C.
J).

c. Avoid lllegality. “Whileof coursecourtshaveno
right to depart from the terms in which the contract is
expressed to make legal what the parties have made
unlawful, nevertheless when the contract by its terms,
construed as awhole, is doubtful, or even susceptible
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of morethan onereasonabl econstruction, the court will
adopt the construction which comportswith legality. It
ispresumed that in contracting partiesintend to observe
and obey the law.” Walker v. Temple Trust Co., 124
Tex. 575, 80 SW.2d 935, 936-37 (1935) (German,
Comm’r). Accord, Smart v. Tower Land & Inv. Co.,
597 S\W.2d 333, 340 (Tex. 1980) (McGese, J.).

d. Avoid Forfeitures. “[C]ourts will not declare a
forfeiture, unless they are compelled to do so, by
language which will admit of but one construction, and
that construction is such as compels a forfeiture.”
Automobile Ins. Co. v. Teague, 37 SW.2d 151, 153
(Tex. Comm'n App. 1931, judgmt. adopted).

e. Avoid Conditions. In Srtex Oil Industries, Inc.
v. Erigan, 403 SW.2d 784, 787 (Tex. 1966) (Norvell,
J.), the Court borrowed from land law and said :
"Conditions subsequent are not favored by the courts,
and the promise or or obligation of the grantee will be
construed as a covenant unless an intention to create a
conditional estateisclearly and unequivocally revealed
by the language of the instrument."

XVIII.ENFORCEABLE VERSUS
UNENFORCEABLE AGREEMENTS. TheSupreme
Court once wrote: “Nor can the validity of the contract
be doubted, if it be sustained by sufficient
consideration and be consistent with public policy.”
Jamesv. Fulcrod, 5 Tex. 512, 1851 WL 3915, *5 (Tex.
1851) (Hemphill, C.J.). The rule was stated in Texas
Farm Bureau Cotton Assn v. Stovall, 113 Tex. 273,
253 SW. 1101 (Tex. 1923):

Reducedtoitslast analysis, theruleissimply that
a contract must be based upon a valid
consideration, and that a contract in which there
is no consideration moving from one party, or no
obligation upon him, lacks mutudlity, is
unilateral, and unenforcible.

But other factors can influence whether a contract is
enforceabl e besides consideration and public policy.

A. CONTRACTS UNDER SEAL. In the English
Common Law, and into the early Twentieth Century in
America, contracts under seal were enforceable,
regardless of whether they were supported by
consideration. The fact that consideration was not
required is attributable to the fact that the Covenant
form of action for the enforcement of sealed contracts
predated the rise of the doctrine of consideration, but
many later cases glossed over thisfact by inventing the
legal fiction that the seal is evidence of consideration,
or creates an irrebutabl e presumption of consideration.
Thefirst contract case decided by the Supreme Court of
the Republic of Texas was Whiteman v. Garrett,
Dallam 374, 1840 WL 2790 (1840) (Rusk, C.J.), in
which the Court ruled that specific performancewould
lie to enforce a contract under seal that the defendant
would pay “certain monies” and the plaintiff would
convey land to the defendant. In English v. Helms, 4
Tex. 228, 1849 WL 3998 (Tex. 1849), (Hemphill, C.J.),
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the Chief Justice sketched the history of seals back to
early Norman times, but noted the disuse of wax seals
in American states and the substitution of “scrolls,” or
written flourishes following a signature. Hemphill
proposed that it woul d be better to abolish seals, but did
not do so in the Opinion. He did write, however, that a
written scroll on a contract had the same effect as a
wax seal. In Vineyard v. Smith, 34 Tex. 454, 1871 WL
7426,*3(Tex. 1870) (Roberts, J.), theCourt said: “The
contract was under seal, which imported a
consideration which could only be denied under oath.”

The tension between the validity of a contract under
seal and the requirement of consideration surfaced in
Callahan v. Patterson, 4 Tex. 61, 1849 WL 3967
(1849) (Lipscomb, J.), an unusual seriatim opinion
involving the enforceability of a contract to sell a
wife' sseparate property wherethewife' ssignaturedid
not conform to the formalities prescribed by statute to
make such a conveyance binding on the wife. The
issues involving a wife’'s ability to contract are
discussed in moredetail in Section XXX XI11.D. of this
Article.

In 1858, the Texas Legisature enacted a statute that
becameArticle 7093 of the 1911 codification providing
as follows: “Every contract in writing hereafter made
shall be held to import a consideration in the same
manner and as fully as sedled instruments have
heretofore done.” See Unthank v. Rippstein, 386
SW.2d 134 (Tex. 1964) (Steakley, J.); Harrisv. Cato,
26 Tex. 338 (1862) (Moore, J.). Thisstatute eliminated
the main distinction between sealed and unseaed
contracts, which was the absence of a requirement of
consideration for contracts under seal. Civil Practice
and Remedies Code Section 121.015 now provides: “A
private seal or scroll may not be required on awritten
instrument other than an instrument made by a
corporation.” The Texas Business and Commerce
Code, Section 2.203, provides that “[t]he affixing of a
seal to a writing evidencing a contract for sale or an
offer to buy or sell goods does not constitute the
writing a sealed instrument and the law with respect to
sealed instruments does not apply to such acontract or
offer.” The same provision is contained in Code
Section 2A.203, applying to leases. Consequently,
whether a contract is with or without seal now makes
no differencein Texas.

The presumption that contracts under sed are
supported by consideration still prevailsin some states.
See Mitchell Bank v. Schanke, 676 N.W.2d 849 (Wis.
2004) (consideration conclusively established for
contract executed under seal). For background, see
Williston on Contracts § 2:2, Introduction and history
of sealed instruments (Richard A. Lord ed.); Holmes,
Sature and Satus of a Promise Under Seal asa Legal
Formality, 29 Willamette L.Rev. 617 (1993) (arguing
that special rulesfor contractsunder seal arejustified);
Crane, The Magic of Private Seal, 15 Colum. L. Rev.
598 (1915); and Backus, The Originand Useof Private



170 Y ears of Texas Contract Law

Chapter 9

Seals under the Common Law, 51 Am. L .Rev. 369
(1917).

B. GIFTS. A promise to make a gift, caled a
gratuitiouspromise, isnot enforceable, becausethereis
no consideration running to the promissor. Boze v.
Davis Adm'rs, 14 Tex. 331, 1855 WL 4894 (Tex.
1855) (Hemphill, C.J.).

“A gift cannot be made to take effect in the future, for
the reason that a promise to give is without
consideration.” Fleckv. Baldwin, 172 S\W.2d 975, 978
(Tex. 1943) (Hickman, Comm'r.). “The refusa to
enforcegratuitous promisesabsent considerationisone
of thefoundations of contract law.” Robert A. Prentice,
“Law &” Gratuitous Promises, 2007 U. Ill. L. Rev.
881, *881 (2007). The Restatement (Second) of the
Law of Contracts, Section 90 cmt. f (1981), says: “One
of the functions of the doctrine of consideration is to
deny enforcement to a promise to make a gift.”
However, Section 90(2) makescharitable subscriptions
and marriage settlements enforceable without either
consideration or proof of reliance. In Hopkins v.
Upshur, 20 Tex. 89, 1857 WL 5185, *5 (Tex. 1857)
(Roberts, J.), the Supreme Court held that a person
making a charitable subscription may revoke up until,
but not after, “legal liabilities or expense had been
incurred on the faith of the promise.” Justice Roberts
cited a case decided by the Supreme Court of
M assachusettsand anintermediateappel latecourt from
New York. In Williams v. Rogan, 59 Tex. 438, 1883
WL 9194, *2 (1883) (Stayton, A. J.), where the church
committed to building aschool in one of six competing
counties that raised $5,000 in contributions, the Court
held that a donor was contractually bound to make a
donation once the subscription agreement that he had
signed was accepted by the church, thus imparting
mutuality of obligation.

C. ORAL CONTRACTS. Ord contracts can be
created the same way aswritten contracts, and have the
same requirements. “ The elements of written and oral
contracts are the same and must be present for a
contract to be binding.” Thornton v. Dobbs, 355
SW.3d 312, 316 (Tex. App.--Dallas 2011, no pet.). “In
determining the existence of an oral contract, the court
|ooksto the communi cationsbetween the partiesand to
the acts and circumstances surrounding those
communications.” Prime Products, Inc. v. SSI.
Plastics, Inc., 97 SW.3d 631, 636 (Tex. App.--Houston
[1st Dist.] 2002, pet. denied). “The terms must be
expressed with sufficient certainty so that there will be
no reasonabl e doubt as to what the parties intended or
what the court is being called upon to enforce.” Wiley
v. Bertelsen, 770 SW.2d 878, 882 (Tex. App.--
Texarkana 1989, no writ). "The terms of an oral
agreement may be established by direct or
circumstantial evidence." Inimitable Group, L.P. v.
Westwood Group Development |1, , 264 SW.3d 892,
899 (Tex. App.--Fort Worth, 2008, no pet.).

D. CHANGES TO AN EXECUTORY
CONTRACT. Under the traditional pre-existing duty
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rule, an agreement to amend a binding contract is not
enforceable unless new consideration is given.
Restatement (Second) of Contracts § 73 (1981)
perpetuates the old rule, but adds a new standard in
Section 89 that makes such an offer enforceableif the
modification of the existing contractual duty is “fair
and equitable in view of the circumstances not
anticipated by the parties at the time of original
contracting, or if a statute so provides, or to the extent
that justicerequires, based on relianceon thepromise.”

E. PROMISE TO PAY DEBT BARRED BY
LIMITATIONS. It isarule of Contract Law that a
promise to do what the promisor is aready legally
bound to do does not constitute contractual
consideration. Nonetheless, it was long the law of
England that a promise to pay a debt that had become
unenforceabl e was enforceable without consideration.
This law was adopted in the American states. See
Restatement (First) of Contracts § 86 (1932);
Restatement (Second) of Contracts § 86 (1981). The
Supreme Court of Texas said that apromiseto pay debt
barred by limitationsis not anew contract and does not
need to be supported by additional consideration.
Selkirk v. Betts, Dallam 471, 472 (1842) (Hutchison,
J).

F. INCOMPLETE CONTRACTS. Originaly, a
contract that failed to specify an essential term was no
contract at all. However, the view has developed that
parties should be free to bind themselves to an
agreement that leaves terms to be determined later. In
some commercial communities, the parties have an
expectation that unspecified termswill beread into the
contract in accordance with accepted practices. Court
now routinely engagein what iscaled “gap filling” to
provide terms to make a contract complete enough to
enforce. Still, in someinstances, where default rulesdo
not operate, no contract is formed “if the parties have
agreed that certain terms have been deliberately left
open for future negotiation and later agreement.”*>*

1. Failureto Specify Time for Performance. In
Self v. King, 28 Tex. 552, 1866 WL 4032, *2 (Tex.
1866) (Moore, J.), the Court said: “[W]hen no specific
time isfixed for the delivery of cumbrous property, it
is the settled construction that it is payable within a
reasonable time, which is generally aquestion of law,
but often of law and fact.” Justice Moore cited two
cases from the Supreme Court of Maine and one from
the Supreme Court of North Carolina. The case of Hart
v. Bullion, 48 Tex. 278 (1877) (Moore, A. J.), held that,
when the partiesto a contract do not agree upon atime
for performance, the law imputes into the contract a
reasonable time to perform. When the facts are
uncontested, what constitutes a reasonable time for
performance is a question of law for the court; if the
facts are contested, the jury must decide what is
reasonable, based on instructions from the court.

The contract, as has been previously stated, does
not, in terms, fix the time within which Bullion
and wife were to make or cause titles to be made
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to the lands to be conveyed appellant. In the
absence of such stipulation, the law allows them
areasonable time to do so. What is a reasonable
time depends undoubtedly upon the nature and
character of the thing to be done, the
circumstances of the particular case, and the
difficulties surrounding and attending its
accomplishment. Asan abstract question, what is
areasonabletime for performance may be one of
law; but unless the facts upon which its
determination depends are admitted, its
determination involves a mixed question of law
and fact, and must be determined by the jury,
under the instructions of the court, where the
pleadings and evidence are sufficient to present
anissue of fact inregard to it.

In Cheek v. Metzer, 116 Tex. 356, 358, 291 S.W. 860
(1927) (Cureton, C.J.), the Court said that, where a
contract omits the time for performance, the law
implies a reasonable time. In Moore v. Dilworth, 142
Tex. 538, 179 S.W.2d 940, 942 (1944) (Critz, J.), the
Court said that where no time for performance is
specifiedinthe contract thelaw will imply areasonable
time. Where the obligation is to pay money, it is
enforceableassoon asthe contract issigned. I d. at 542.
In Moore v. Dilworth the plaintiff did not establish
either atime for performance or the date on which the
alleged oral agreement was made, so the Court held no
contract was made.

U.C.C. 8 2-309 addresses contracts for merchants to
sell goods where no specific time is agreed upon.
Under Section 2-309(1), the time for performance
under such a contract is a reasonable time. If the
contract calls for successive performanceswith no end
provided, Section 2-309(2) alows either party to
terminate at any time. If the date for payment is not
specified, U.C.C. 8§ 2-310 requires payment when the
goods are due to be delivered.

2. Failureto Specify Price. InBendalinv. Delgado,
406 S.W.2d 897, 900 (Tex. 1966), the Supreme Court
said that where a contract is complete except as to
price, the contract “is not so incomplete that it cannot
be enforced.” Instead, “it will be presumed that a
reasonable pricewasintended.” The Court cited aU.S.
Supreme Court case, two Texas court of civil appeals
cases, and Williston's Law of Contracts (3d ed. 1957),
§41.U.C.C. § 2-305 appliesto contractswith an “open
price term,” and it provides that the parties can
conclude a contract that (i) does not specify aprice, or
(ii) providesthat an agreement will later bereached and
no agreement is reached, or (iii) establishes a market
standard or other measure of price. In that case, thelaw
implies areasonable price at the time for ddlivery. If a
later agreement on price is thwarted by a party, the
other party can either cancel the contract or fix a
reasonable price. If the price is to be set by a party to
the contract, that party must use good faith.

3. Failure to Specify Quantity. The failure to
specify quantity in a contract comes up in the context
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of an “output” contract. An “output” contract provides
for the buyer to purchase everything the seller can
produce, or for the seller to sell everything that the
buyer wants, within a certain period. Early contract
cases had difficulty in finding such contracts to be
enforceable. U.C.C. §2-306 recognizesoutput contracts
for “such actual output or requirementsasmay occur in
goodfaith....” Neither party can demand performance
for outputs or requirements that are “unreasonably
disproportionate” to stated estimates or to normal
output or requirements. SeePace Corp. v. Jackson, 155
Tex. 179, 185-86 284 S.W.2d 340, 345 (1955) (Calvert,
J. (failure to specify quantity not fatal to "[€]xecutory
bilateral contractsfor the saleand purchase of goodsto
meet the business requirements of the purchaser").

G. INADEQUATE CONSIDERATION. As a
genera rule, inadequacy of consideration is not
sufficient groundsto set aside acontract. Story, Equity
Jurisprudence § 245.

In Varner v. Carson, 59 Tex. 303, 1883 WL 9162, *2
(Tex. 1883) (Clayton, J.), the Supreme Court wrote:

Again, whilst mere inadequacy of
consideration may not be sufficient to set
aside a contract made between persons
standing on egqual terms, andin asituationto
judgefor themselves, it hasbeen held that if
it be of so gross a nature as to amount in
itself to decisive evidence of fraud, it will
avoid acontract made between such parties.
Butler v. Haskell, 4 Dessaus., 651; Kerr on
Fraud & Mistake, 186, 187, Green V.
Thompson, 2 Ired. Eq., 365.

Thus, an extreme imbal ance between the benefit given
and the benefit received may support rescission for
fraud or taking undue advantage. See Section XXV.B
(fraud in the inducement); Section XXV.E (taking
unfair advantage).

H. FAILURE OF CONSIDERATION."Failureof
consideration, an affirmative defense, occurs when,
because of some supervening cause after a contract is
formed, the promised performance fails." Burges v.
Mosley, 304 S.W.3d 623, 628 (Tex. App.--Tyler 2010,
no pet.).

I. THE STATUTE OF FRAUDS. The Common
Law of England did not discri minate between contracts
that were oral and contracts that were in writing.
However, in 1677 the Parliament adopted An Act for
Prevention of Frauds and Perjuries, which required
certain contracts to be in writing in order to be
enforceable. Some American states incorporated the
English statute into their law. Initially Texas did not.
However, in 1840 the Legislature adopted a statute of
fraudsthat “provided that al contracts for the sale of
lands and slaves, in order to be enforced in the courts,
should be in writing, and should be signed by the party
to be charged thereby. Pasch. Dig. art. 3875.” Ballard
v. Carmichael, 83 Tex. 355, 363, 18 SW. 734, 737
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(1892) (Gaines, J.). The current statute of fraudsis set
out at Texas Business & Commerce Code Sections
26.01 and 26.02.

InDugan’sHeirsv. Colville sHeirs, 8 Tex. 126 (1852)
(Lipscomb, J.), the Court held that equity would
enforce an oral agreement to convey land where the
grantor allowed the grantee to take possession of the
land and make valuable improvements. In Watkins v.
Gilkerson, 10 Tex. 340 (1853) ( Lipscomb, J.), the
Court found that an oral agreement to buy land jointly,
where neither party owned the land at thetime, was not
a“contract for the sale of lands” covered by the statute
of frauds. Where multiple documents relate to a
transaction, the documents can be construed together to
satisfy the statute of frauds. Restatement (Second) of
Contracts § 132 (1981), cited in City of Houston v.
Williams, 353 SW.3d 128, 137 n. 9 (Tex. 2011)
(Guzman, J.).

J. USURIOUSCONTRACTS.“Moneyisnaturaly
barren; and to make it breed money is preposterous,
and aperversion of theend of itsinstitution, whichwas
only to securethe purpose of exchange, and not profit.”
Hill v. George, 5 Tex. 87, 1849 WL 4063, *3 (1849)
(Cravens, S.J.) (quoting “an ancient dictum”). “By
statute, however, at this day interest is allowed to be
collected in almost if not quite every civilized country
intheworld.” Id. at *3.

Texas has a long history of statutes regulating the
maximuminterest charge allowabl eby law. On January
18, 1840, the Texas Legislature adopted an act to
regulate interest, which provided that any contracts*“ or
instrumentsin writing” that allow interest in excess of
twelve per centum per annum “shall be void and of no
effect for the whole premium or rate of interest only,
but the principal sum of money, or the value of the
goods, wares, merchandise, bonds, notes of hand or
commoadity, may be received and recovered.” Today,
Texas Finance Code § 302.001 prohibits contracts for
usurious interest.

K. UNCONSCIONABLE CONTRACTS. InInre
Poly-America, L.P., 262 S.\W.3d 337, 348 (Tex. 2008)
(O'Neill, J.), the Court wrote: “Unconscionable
contracts, however—whether relating to arbitration or
not—are unenforceable under Texas law.” The Court
went on to describe what makes a contract
unconscionable;

A contract isunenforceableif, “ given the parties
general commercial background and the
commercial needs of the particular trade or case,
the clause involved is so one-sided that it is
unconscionabl e under the circumstances existing
when the parties made the contract.” . .
Unconscionability is to be determined in light of
a variety of factors, which aim to prevent
oppression and unfair surprise; in genera, a
contract will be found unconscionable if it is
grossly one-sided.
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The quoted language was taken from In re FirstMerit
Bank, N.A., 52 S\W.3d 749, 757 n. 36 (Tex. 2001)
(Enoch, J), which took its description of
unconscionability in U.C.C. § 2.302, comment 1. The
description of factorsto be considered is supported by
a citation to a treatise on remedies and by the
Restatement (Second) of Contracts § 208 (1981).
Section 208 is similar in operation to U.C.C. §2.302.

U.C.C. § 2.302 permits a court to refuse to enforce a
contract, or part of acontract that the court, asa matter
of law, finds was unconscionable at the time of
contracting. Or thecourt canlimit enforcement to avoid
an unconscionable result. Where unconscionability is
claimed, or whereit appearsto the court that acontract
may be unconscionable, the court must permit the
parties areasonable opportunity to present evidence as
to the “commercia setting, purpose, and effect.” The
guestion of unconscionability isor the court and not the
jury. The Official Comment says that “[t]he basic test
is whether, in light of the general commercia
background and the commercial needs of the particul ar
trade or case, the clauses involved are so one-sided as
to be unconscionabl e under the circumstances existing
a the time of the making of the contract.” U.C.C.
§2.302, Comment 1.

Restatement (Second) of Contracts § 208 (1981) says
this about unconscionabl e contracts:

8 208. Unconscionable Contract Or Term

If acontract or term thereof is unconscionable at
the time the contract is made a court may refuse
to enforce the contract, or may enforce the
remainder of the contract without the
unconscionable term, or may so limit the
application of any unconscionable term as to
avoid any unconscionable result.

The Restatement explains. “The determination that a
contract or termisor is not unconscionableismadein
the light of its setting, purpose and effect. Relevant
factors include weaknesses in the contracting process
like those involved in more specific rules as to
contractual capacity, fraud, and other invalidating
causes; the policy alsooverlapswith ruleswhich render
particular bargains or terms unenforceable on grounds
of public policy.” Restatement (Second) of Contracts,
§ 208, cmt. a(1981).

One of the first cases to refuse to enforce a contract
based on unconscionability was Williams-Walker v.
Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965).
The casewas approvingly cited inaconcurring opinion
in Southwestern Bell Telephone Co. v. DeLanney, 809
SW.3d 493, 499 (Tex. 1991) (Gonzaes, J.)
(concurring).

L. ILLEGAL CONTRACTS.

1. lllegal Contracts Not Enforceable. In Heirs of
Hunt v. Heirs of Robinson, 1 Tex. 748, 759 (1846)
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(Lipscomb, J.), the Court said: “It is believed to be a
rule of universal application that to undertake to do an
act forbidden by the law of the place where it isto be
done is an invalid agreement, and imposes no legal
obligation.” The Court supported its position by
reference to the Spanish Siete Partidas, and the French
Code de Napoleon, aswell asthe French commentator
Pothier. Id. In Lewisv. Davis, 145 Tex. 468, 473, 199
S.W.2d 146, 149 (Tex. 1947) (Smedley, J.), the Court
said that "A contract to do a thing which cannot be
performed without aviolation of thelaw isvoid." The
Court went on to say that "[W]here the illegality does
not appear on the face of the contract it will not be held
void unless the facts showing its illegality are before
the court." Id. Texas Rule of Civil Procedure 94
requiresthat adefenseof illegality be specifically pled.

2. When Performance Becomes lllegal. “[T]he
performance of acontract is excused by a supervening
impossibility caused by the operation of achangeinthe
law . ..."” Houston Ice & Brewing Co. v. Keenan, 99
Tex. 79, 88 S.W. 197, 199 (1905) (Brown, J.); accord,
Centex Corp. v. Dalton, 840 SW.2d 952, 954 (Tex.
1992) (Gammage, J.).

3. Estoppel to Assert lllegality as a Defense. A
party can be estopped to assert illegality as a defense.
In Hunt v. Turner, 9 Tex. 385 (Tex. 1853) (Lipscomb,
J): “[T]he rule is well established that a party to an
illegal contract will not be permitted to avail himself of
itsillegality until he restores to the other party al that
had been received from him on such illegal contract;
that so long as he continues to hold on to enjoy the
advantages of the contract he shall not be allowed to set
up to his advantage its nullity.”

M. GAMBLING CONTRACTS. One of Texas
earliest contract cases, Thompson v. Harrison, Dallam
466, 466 (1842) (P.C. Jack, J.), held a gambling
contract, that was awager on the outcome of apolitical
election, to be unenforceabl e as against public policy.
However, in Dunman v. Strother, 1 Tex. 89 (1846)
(Hemphill, C. J.). In McElroy v. Carmichael, 6 Tex.
454, 1851 WL 4015 (1851), (Hemphill, C.J.), the Court
distinguished wagering on horse racing from other
kinds of gambling. The Chief Justice Hemphill wrote:
“The sport of horse-racing has for centuries been
known by itsdistinctivedesignation. Itisnot prohibited
by the law of the land, and it is understood that all
attemptsin the legislature for that purpose have failed
" The court found that horse racing was not
proh|b|ted by a statute banning gambling devices, and
that wagering on horse races did not violate public
policy. However, by thetime of Monroev. Smelley, 25
Tex. 587 (1860) (Bell, J.), cultural mores had changed
to the point that the Supreme Court conducted an
extensive review of English and American caseson the
enforceability of wagers, and then concluded:

But it isunnecessary to make further referenceto
the American decisions. The uniformtendency of
the later decisionsisto treat al gaming contracts
and all wagers as utterly void. We feel ourselves
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authorized to conform our decisionsto the public
policy and to the sense of morality which the
modern decisions and the modern legislation on
the subject of gaming and wagers so clearly
indicate. We find that the ancient rule of the
common law was subject to certain exceptions;
and in proportion as the courts have considered
these questions, these exceptions to the ancient
rule have been adjudged to be more and more
comprehensive in their embrace, until, as has
been said, the exceptions to the rule have taken
the place of the rule itself. We think that, in the
true spirit and meaning of the exceptions to the
oldrule, al idle wagers and all gaming contracts
may be properly held to be void.

In Domingo v. Mitchell, 257 SW.3d 34 (Tex. App.--
Amarillo 2008, pet. denied), the court held that a
person claiming participation in a pool, that went in
together to purchase a Texas lottery ticket that earned
nearly $21 million, had a right to sue on an oral
contract to vindicate her claim.

N. CONTRACTS THAT VIOLATE PUBLIC
POLICY.InJamesv. Fulcrod, 5 Tex. 512 (Tex. 1851)
(Hemphill, C.J.), the Court wrote: “That contracts
against public policy are void and will not be carried
into effect by courts of justice are principles of law too
well established to require the support of authorities .

InLawrencev. CDB Services, Inc., 44 SW.3d 544, 553
(Tex. 2001) (O’ Neil, J.), the Supreme Court said that
“[c]ourts must exercise judicial restraint in deciding
whether to hold arm's-length contracts void on public
policy grounds. . ..” The Court quoted the Beaumont
Court of Appealsin Sherrill v. Union Lumber Co., 207
S.W. 149, 153-54 (Tex. Civ. App.—Beaumont 1918,
no writ), which in turn was quoted 6 Ruling Case Law
§ 119, at 710°°*

Public policy, some courts have said, isaterm of
vague and uncertain meaning, whichit pertainsto
the law-making power to define, and courts are
apt to encroach upon the domain of that branch of
the government if they characterize atransaction
asinvalid becauseit is contrary to public policy,
unless the transaction contravenes some positive
statute or some well-established rule of law.

Justice Doggett, in his Dissenting Opinion in Williams
v. Patton, 821 SW.2d 141, 148 n. 11 (Tex. 1991)
(Doggett, J., dissenting), gave the following list of
cases that had declared contracts unenforceable as
being against public policy: “Cases invalidating
contracts on the basis of public policy include: Juliette
Fowler Homes, Inc. v. Welch Assocs., Inc., 793 S.W.2d
660 (Tex. 1990) (unreasonable covenant not to
compete); Ethyl Corp. v. Daniel Constr. Co., 725
SW.2d 705 (Tex. 1987) (exculpatory contract not
expressly requiring indemnification from own
negligence); Sabine Pilot Serv., Inc. v. Hauck, 687
SW.2d 733 (Tex. 1985) (improper termination of
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employment-at-will contract); Puckett v. U.S Firelns.
Co., 678 SW.2d 936 (Tex. 1984) (policy allowing
insurer toavoid liability for plane crash duetoinsured's
unrelated technical breach); Unigard Sec. Ins. Co. v.
Schaefer, 572 S\W.2d 303 (Tex. 1978) (insurance
contract excluding personal injury coverage); Crowell
v. Housing Auth. of Dallas, 495 S.\W.2d 887 (Tex.
1973) (lease provision exempting landlord from tort
liability totenants); Smithv. Golden Triangle Raceway,
708 S.W.2d 574 (Tex. App.--Beaumont 1986, no writ)
(release from liability for gross negligence); Lone Star
Gas Co. v. Veal, 378 SW.2d 89 (Tex. Civ. App.--
Eastland 1964, writref'dn.r.e.) (contract exempting gas
company from liability for own negligence). See also
Winters v. Houston Chronicle Publishing Co., 795
SW.2d 723, 725 (Tex. 1990) (Doggett, J., concurring)
(survey of public policy restrictions on employment
contracts).”

In Fairfield Ins. Co. v. Stephens Martin Paving, LP,
246 SW.3d 653 (Tex. 2008) (Wainwright, J.), the
Supreme Court considered whether it violated public
policy to allow insurance reimbursement of exemplary
damages for gross negligence. Saying that the state’'s
public policy is generally reflected in its statutes, the
Court looked to the statutes and found that the
L egidlature had prohibitedinsurancereimbursement for
exemplary damages in some instances but not others.
Id. at 658. The Court aso looked at the Worker’s
Compensation statute and determined that it allowed
coverage for exemplary damages for gross negligence.
Id. at 660. Finding no legislative policy against such
coverage, the Court turned to a survey of legal
literature and the law and court rulings of other states.
It found broad disagreement on the point. Id. at 661-63.
The Court went on to make its own policy
determination. It said: “In the absence of expressed
direction from the Legislature, whether a promise or
agreement will be unenforceable on public policy
groundswill be determined by weighing the interest in
enforcing agreements versus the public policy interest
against such enforcement.” Assupport, the Court cited
the Restatement (Second) of Contracts§178(1) (1981).
Justice Wainwright listed cases in which the Supreme
Court had declared contracts to be unenforceable due
topublicpolicy: Hoover Sovacek LLP v. Walton, 206
S.W.3d 557, 559 (Tex. 2006) (Jefferson, C.J.) (holding
that agreement between lawyer and client providing for
terminationfeewasagainst public policy); PPGIndus.,
Inc. v. IMB/Houston Ctrs. Partners Ltd. P'ship, 146
SW.3d 79, 82, 87 (Tex. 2004) (Brister, J.) (holding
that assignment of claims for violations of the Texas
Deceptive Trade Practices—Consumer Protection Act
was against public policy); Johnson v. Brewer &
Pritchard, P. C., 73 SW.3d 193, 205 (Tex. 2002)
(Owen, J.) (holding that lawyer fee-sharing agreement
was against public policy); Sate Farm Fire and Cas.
Co. v. Gandy, 925 SW.2d 696, 698, 705 (Tex. 1996)
(Hecht, J) (holding that insured's prejudgment
assignment of claims against liability insurer was
against publicpolicy); . . . Elbaor v. Smith, 845 S\W.2d
240, 241 (Tex. 1992) (Gonzalez, J.) (holding that Mary
Carter agreements, in which the defendant receives
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assignment of part of plaintiff's claim and both remain
parties at trial were against public policy); DeSantisv.
Wackenhut Corp., 793 SW.2d 670, 681 (Tex. 1990)
(Hecht, J.) (holding that unreasonabl e non-competition
agreement was against public policy); Juliette Fowler
Homes, Inc. v. Welch Assocs., 793 S.W.2d 660, 663
(Tex. 1990) (Hightower, J.) (same); Int'l ProteinsCorp.
v. Ralston-Purina Co., 744 SW.2d 932, 934 (Tex.
1988) (Ray, J.) (holding that assignment of plaintiff's
claims against one tortfeasor to another tortfeasor was
against public policy); Ethyl Corp. v. Daniel Constr.
Co., 725 Sw.2d 705, 708 (Tex.1987) (Wallace)
(holding that indemnity against one's own negligence
was against public policy without express language);
Trevino v. Turcotte, 564 S.W.2d 682, 690 (Tex. 1978)
(Barrow) (holding that assignment of right to challenge
will to onewho had taken under will wasagainst public
policy); Crowell v. Housing Auth. of Dallas, 495
S.W.2d 887, 889 (Tex. 1973) (Walker) (holding that
|ease provisionexempting landlordfromtort liability to
tenants was against public policy); Hooks v.
Bridgewater, 111 Tex. 122,229S.W. 1114, 1118 (Tex.
1921) (Phillips, C.J.) (holdingthat contract transferring
custody of achild in exchange for permitting the child
to inherit from the transferee was against public
policy). Fairfield Ins. Co., 246 SW.3d at 665 n. 20. In
the end, the Court held that the Legidlature alowed
insurance reimbursement for exemplary damages in
worker’s compensation cases, but declined to rule on
whether public did or did not alow it in instances not
covered by statute. Id. at 670. In his Concurring
Opinion, Justice Hecht repeated dictum from an
English judge: “public policy ‘is a very unruly horse,
and when you once get astride it, you never know
where it will carry you.”” Id. at 672-73 (Hecht, J.)
(concurring).

XIX. CAVEAT EMPTOR. The caseof Laidlaw v.
Organ, 15U.S.178(1817) (Marshall, C. J.), hasgained
notoriety as the case that imported the doctrine of
caveat emptor into American law. It is easy to read too
much into this case. Chief Justice Marshall’s Opinion
is very brief, barely more than one column of three
inches, and cites no authority for its conclusion. The
case has nothing to do with the condition of goods
being sold, the usual focus of caveat emptor. And the
clam was that the vendee failed to disclose to the
vendor external information that would have affected
the price the vendor asked for the goods. General
history, coupled with the bill of exceptions signed by
thetrial judge, revealsthe following facts: the contract
for the sale of 111 hogsheads of tobacco was entered
intoin New Orleans, Louisiana, on February 19, 1815,
just 14 days after the British Army had withdrawn in
defeat by American forces under Genera Andrew
Jackson at the Battle of New Orleans. Late in the
previous evening, the vendee, through chance or
industry, learned that the War of 1812 had been
concluded by a peace treaty signed at Ghent, Belgium.
This meant that an embargo that had depressed the
price of tobacco would soon be lifted. The vendee
called upon the vendor shortly after sunrise the next
day, Sunday, February 19, to effect the purchase. 1d. at
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183. Before the transaction was consummated, the
vendor asked the vendee if the vendee had news that
might affect the price of tobacco, and the vendee
remained silent about what he knew. Id. The contract
was made, but before delivery the newswasreported of
the peacetreaty and the val ue of the tobacco rose by 30
to 50 per cent. Id. at 183. The vendor reclaimed the
tobacco, and the vendee sued. The vendor attempted to
avoid the contract on the ground that the vendee's
failure to report information known to the vendee but
not accessi bleto the vendor was tantamount to fraud or
a breach of good faith. Id. at 185. The argument
betweenthelawyers (Francis Scott K ey represented the
buyer) turned on whether the law not only prohibits
affirmative misrepresentation but also imposes on a
contracting party a duty to disclose information the
other party would want to know. Chief JusticeMarshall
made short shrift of the vendee' s arguments, saying:

The question in this case is, whether the
intelligence of extrinsic circumstances,
which might influence the price of the
commodity, and which was exclusively
within the knowledge of the vendee, ought
to have been communicated by him to the
vendor? The court is of the opinion that he
was not bound to communicate it.

Chief Justice Marshall cited no authority for the
Court’ s decision, but did offer a policy argument, that
“[i]t would be difficult to circumscribe the contrary
doctrine within proper limits, where the means of
intelligence are equally accessible to both parties.” 1d.
at 194. However, the Chief Justice went on to state a
rule against affirmatively misleading the other
contracting party: ‘But at the same time, each party
must take care not to say or do any thing tending to
impose upon the other.” Id. at 194.

The rule of caveat emptor did not take firm hold in
Texas. InLynchv. Baxter, 4 Tex. 431, 1849 WL 4044,
*6 (Tex. 1849) (Lipscomb, J.), the Court wrotethat the
rule of caveat emptor applied to judicial sales of
foreclosed property, and that the buyer takes without
express or implied warranty. In Randon v. Barton, 4
Tex. 289, 293 (1849) (Whesler, J.), the Court held that
a person who purported to transfer land certificates
where he had no title to them had committed a fraud
and was liable. In Mitchell v. Zimmerman, 4 Tex. 75,
1849 WL 3970, * 3 (Tex. 1849) (Wheeler, J), the Court
encountered a lease for real estate where the lessor
misrepresented that 140 acres were suitable for
cultivation, when in truth it was less than fifty acres.
Justice Wheel er made anumber of broad and important
statements regarding the duties attending the creation
of contracts. He wrote:

If the paty, says Story, intentionaly
misrepresents a material fact or produces a false
impression by words or acts, in order to mislead
or obtain an undue advantage, it is a case of
manifest fraud. (1 Story Eq., sec. 192.) Itisarule
in equity that all the material facts must be known
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to both parties to render the agreement just and
fair in al its parts. (2 Kent Com., 491.) And if
there be any intentional misrepresentation or
concealment of material factsin the making of a
contract, in cases in which the parties have not
equal access to the means of information, it will
vitiate and avoid the contract. (2 Kent Com., 482;
2 Bal. R, 324.) It is immaterial whether the
misrepresentation be made on the sale of real or
personal property, or whether it relatesto thetitle
to land or some collateral thing attached to it. (7
Wend. R., 380.)

Itisinteresting to notethat Justice Wheel er citedtotwo
American writers (Story and Kent) on principles of
equity jurisprudence and bailment. It isalso interesting
to note that the equitable principles announced by
Justice Wheeler are generic, in that they apply to sales
of both personalty and realty, and the duty extends not
just to title but to anything collaterally attached to the
land (in thisinstance, the amount of land that could be
cultivated). Justice Wheeler went on to write that the
duty not to mislead extends not just to statements
known to be false but al so to statements represented as
true when the truthfulness had not been ascertained. 1d.
at *4. Justice Whedler then stated a general rule
regarding caveat emptor that “[i]t is indeed true that
every person reposes at his peril in the opinion of
others when he has equal opportunity to form and
exerciseacorrect judgment of hisown....” Id.at* 5.

In Mathews v. Allen, 6 Tex. 330, (1851) (Hemphill,
C.J.), abuyer was entitled to recission of the purchase
price of aland certificate conveyed by someone who
had no title. This was true with or without warranty.

InMiller v. Miller, 10 Tex. 319, 1853 WL 4347 (1853)
(Lipscomb, J.), the Court held that a sale of land
pursuant to order of aprobate court did not passtitleto
the purchaser where the probate court was without
jurisdiction to order the sale.

In the landmark case of Brantley v. Thomas, 22 Tex.
270, 1858 WL 5635 (Tex. 1858) (Bell, J.), the Court
said: "The old rule, and the general rule, as stated in
the books, isthat afair priceimpliesawarranty of title,
but that, as respects the quality of the article sold, the
seller is not bound to answer. This rule, however, has
received certain modifications, which have been
generally recognized by the courts. One of these
modifications, for example, is, that where goods are
sold by sample, there is an implied warranty, that the
bulk of the goods delivered, shall correspond with the
sample exhibited." The Court then went on to establish
in Texas law an implied warranty of merchantability:

If goods are sent, upon order, by a New York
merchant, to aTexas merchant, thelaw will imply
awarranty, that the goods sent are such as were
ordered; or, if goods are sent by a New York
merchant, to a Texas merchant, without a special
order, but upon ageneral engagement to forward
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goods, the law will imply a warranty, that all
goods sent are valuable and merchantable.

Thisimplied warranty of merchantability hasremained
through today as part of Texas law.

Inthelandmark case of Humber v. Morton, 426 S.\W.2d
554 (Tex. 1968) (Norvell, J.), which established an
implied warranty of habitability and good and
workmanlike construction for newly-built homes, the
Supreme Court recounted the decline of caveat emptor
in American and Texas law. In Kellogg Bridge
Company v. Hamilton, 110 U.S. 108 (1884), the U.S.
Supreme Court recognized an implied warranty in
connection with areal estate transaction. In Wintz v.
Morrison, 17 Tex. 372 (1856) (Wheeler, J.), the Court
approvingly quoted Justice Story’ streatise on salesfor
the proposition that “[t]lhe maxim of Caveat emptor
seems gradually to be restricted in its operation and
limited in its dominion, and beset with the
circumvallations of the modern doctrine of implied
warranty, until it can no longer claim the empire over
the law of sales, and is but a shadow of itself.” See
Humber v. Morton, 426 S.W.2d at 558.

Anhistorical overview of thedoctrine of caveat emptor
was included in Southwestern Bell Telephone Co. v.
FDP Corp., 811 SW.2d 572, 574-76 (Tex. 1991)
(Phillips, C.J.). The Court noted that by the end of the
1900s, courts had curtailed the doctrine of caveat
emptor, by relaxing the requirements for creating
express warranties and expanding the role of implied
warranties. The Uniform Sales Act of 1906, never
adopted in Texas, provided that no specific wrodswere
required to create an express promise, and the Act also
recognized an implied warranty of merchantability and
fitness for a particular purpose. Id. at 575. U.C.C.
Section 2.313 carried forward a looser standard for
express warranties (“[alny affirmation of fact or
promise made by the seller to the buyer which relates
to the goods and becomes part of the basis of the
bargain™). Section 2.312 contained awarranty of title,
Section 2.314 created an implied warranty of
merchantability, and Section 2.315 created an implied
warranty of fitnessfor aparticular purpose. See Section
XX.B.2.e of thisArticle.

SeeWalter H. Hamilton, The Ancient Maxim of Caveat
Emptor, 40 YaleL.J. 1133 (1931).

XX. THE LAW OF WARRANTIES. Professor
Williston wrote that “[t]here is no more troublesome
word in the law than the word ‘warranty.”” Samuel
Williston, The Law Governing Sales of Goods at
Common Law and Under the Uniform Sales Act 8§ 12
(1909). The breach of awarranty can be the basis of a
suit for damages, or ground for rescission, or can be
asserted as a defense against a claim asserted by the
party who breached the warranty. All warranties are
contractual, in the sense that they arise from a sale of
real or personal property or the delivery of services, or
a contract for either. However, some breaches of
warranty are treated as a tort, some as a breach of
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contract, and some as a violation of public policy that
isneither atort nor abreach of contract. Warrantiescan
be express or implied. To be express, awarranty must
be communi cated in some way to the buyer, whereby it
becomes part of the transaction. An implied warranty
isnot expressly communi cated between the partiesand
instead arises by operation of law. Warranties can be
narrowed or eliminated, subject to certain limitations.
In his famous article Assault on the Citadel: Strict
Liability to the Consumer, 69 Yale L. J. 1099, 1126
(1960), Dean Prosser had this to say about warranty:
“The adoption of this particular device was facilitated
by the peculiar and uncertain nature and character of
warranty, afreak hybrid born of theillicit intercourse
of tort and contract.” Because the conceptual
foundation for warranty law is so disconcerting, in
some instances courts have resorted to identifying
whether the warranty claim arisesin tort or contract by
determining the remedy available, rather than
determining the remedy available from whether the
clam isfor tort or contract.

A. THEROOTSOFWARRANTY LAW.English
warranty law developed incident to sales transactions,
wheretheitem purchased was not asit was represented
to be. Under the doctrine of caveat emptor, the fact an
item was not what the buyer expected gave rise to no
clam (i.e, there were no implied warranties).
However, if the saleinvolved an expresswarranty, and
that warranty was breached, then the deficiency in the
item purchased was actionabl eunder theform of action
caled Deceit. See Section V.D of this Article.
According to Professor Williston, the law of warranty
is at least a century older than the rise of Specia
Assumpsit.>*® He says that the first breach of warranty
claim brought in Assumpsit occurred in 1778.%** In
English law, awarranty was considered to be collateral
tothemaintransaction, perhapsaresult of theclaimfor
breach of express warranty originally sounding in
Deceit, which was akin to a modern tort, and not in a
claim brought on the underlying transaction.®*®
According to Williston, by the early 1700s, cases
recognized theright to recover for breach of an express
warranty even where the representation of the seller
was not knowingly false.>*® Williston attributes part of
the modern confusion about the legal basis of warranty
law to the fact that warranty claims arose astort claims
(i.e., Deceit) but ended up as contract claims (i.e.,
Assumpsit).>*” In Melody Home Mfg. Co. v. Barnes,
741 SW.2d 349, 352 (Tex. 1987) (Spears, J.), the
Court said: “[i]mplied warranties are created by
operation of law and are grounded more in tort than in
contract.” The Uniform Commercial Code (1962) says
thisabout warranties. “[ T]he whol e purpose of the law
of warranty isto determine what it isthat the seller has
in essence agreed to sell . . . .”%%®

B. PARTICULAR WARRANTIES. Under the
English Common Law, an affirmation at the time of
sale was a warranty only if the seller intended it to
be.** However, the Uniform Sales Act (“U.SA.")
provided that an “express warranty” is “[any
affirmation of fact or any promiseby aseller relating to



170 Y ears of Texas Contract Law

Chapter 9

goods’ or services, where the affirmation or promise
has “the natural tendency . . . to induce the buyer to
purchase the goods’ or services, and “if the buyer
purchases the goods’ or services “relying thereon.”*®
Thisdefinition indicatesthat an express warranty does
not have to be a promise; instead it can be just an
affirmation. So an express warranty need not meet the
requirement of offer-and-acceptance in order to the
warranty to arise. Another thing to note about the
U.S.A definition is that the affirmation becomes an
express warranty only if the buyer relies on it, and the
affirmation has “the natural tendency . . . to induce the
buyer” to buy. Thus, under the U.S.A. proof of an
expresswarranty depended upon actual relianceand an
objective assessment that the affirmation had the
required “natural tendency.” The U.C.C. lists several
express warranties, although to some extent they
impliedly arise by operation of law, if certain things
occur. Under U.C.C. Section 2.313(b), awarranty can
arise even when the seller does not “use formal words
such as‘warrant’ or ‘guarantee,’” and can arise even if
the seller does not “ have a specific intention to make a
warranty.”*®* This last point is worth repeating: under
U.C.C. Section 2.313, an express warranty can arise
even if the seller does not intend to make an express
warranty.®> The U.C.C. does require that the
affirmation of fact or promise “become[] part of the
basis of the bargain.” Thisis not the equivalent of the
U.S.A.’s consideration of reliance and the “natural
tendency . . . toinduce” the buyer to buy. The U.C.C.
standard appears to move closer to requiring that the
warranty beincluded in thetermsof the contract before
the warranty can arise.

1. Express Warranties. An express warranty was
defined by William Story: “ Any positiveaffirmation, or
representation, made by the vendor, at the time of the
sale, with respect to the subj ect of sale, which operates,
or may operate, as inducement, unless it be the
expression of mere matter of opinion, in a case where
the vendee had no right to rely upon it, or be purely
matter of description, or identification, without fraud,
and not intended asawarranty, constitutesawarranty.”
William Wetmore Story, A Treatise on the Law of
Salesof Personal Property § 357 (1853) (citedin Blythe
v. Speake, 23 Tex. 429, 1859 WL 6294, *3 (1859)
(Roberts, J.).

a. ExpressWarranty by Affirmation or Promise.
U.C.C. Section 2.313(a)(1) provides that “[a]lny
affirmation of fact or promise made by the seller to the
buyer which relates to the goods and becomes part of
the basisof the bargain creates an expresswarranty that
the goods shal conform to the affirmation or
promise.”*%

b. Express Warranty by Description. However,
U.C.C. Section 2.313(a)(2) provides that “[a]lny
description of thegoodswhich ismade part of thebasis
of the bargain creates an express warranty that the
goods shall conform to the description.”*** However,
U.C.C. Section 2.313(b) says that “an affirmation
merely of the value of the goods or a statement
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purporting to be merely the seller’s opinion or
commendation of the goods doesnot create awarranty.
M ere descriptionsdo not create an expresswarranty. >

c. Warranty Mixed With Descriptions. It
sometimes happens that a description made in a
contract or at the time of sale is coupled with a
warranty about the obj ect being sold. Thequestionthen
ariseswhether the descriptionispart of thewarranty. In
Blythe v. Speake, 23 Tex. 429, 1859 WL 6294, *4-5
(Tex. 1859) (Roberts, J.), Speake and Willard sold a
male dave to Ury using a rea estate deed that
described the slave’ s age and good physical condition,
and concluded with a general warranty of title. The
Supreme Court concluded that the general warranty
was not awarranty of title, but instead was a warranty
of soundness.

d. ExpressWarranty Regarding Samples. U.C.C.
Section 2.313(a)(3) provides that any sample or model
“which ismade part of the basis of thebargain” creates
an express warranty “that the whole of the goods shall
conform to the sample or model.” %

e. Warranties of Future Performance. In
Henderson v. San Antonio & M.G.R. Co., 17 Tex. 560,
1856 WL 5057, *12 (Tex. 1856) (Wheeler, J.), Justice
Wheeler wrote: “The representations as to what the
defendants would do, when used as inducements to
others to contract with them, became assurances and
undertakings which they were bound to fulfill. They
were obligatory upon them, and must be so held, or the
contract would be void for the want of mutuality. If
such assurances were not binding, there could be no
binding promise to perform an act in future.”

2. Implied Warranties. An implied warranty is a
duty between aseller and abuyer, or between aservice-
provider to a customer, that arises by operation of law
and not by express agreement of the parties. “implied
warranties are created by operation of law and are
grounded more in tort than in contract. . . . Implied
warranties are derived primarily from statute, although
some havetheir origin at common law.” La Sara Grain
Co. v. First Nat. Bank of Mercedes, 673 SW.2d 558,
565 (Tex. 1984) (Spears, J.) [citation omitted)].

a. Implied Warranty of Title and Quiet
Possession. In the world of sales of goods, Williston
notedin hisTreatiseon Salesthat early Englishlaw did
not imply awarranty of title, but that by Blackstone's
time such an implied warranty arose.*®” Section 13(1)
of the Uniform Sales Act of 1906 (“U.S.A.") provided
that, in amerchant sale of goods, thereis“an implied
warranty on the part of the seller that in the case of a
sale he has aright to sell the goods . . . .”%%® U.SA.
Section 13(2) providesfor animplied warranty that the
buyer shall “have and enjoy quiet possession of the
goods. . .."** U.S.A. Section 13(3)created an implied
warranty that the goods are free of any charge or
encumbrance in favor of a third person.®” U.SA.
Section 12 was supplanted by Section 2.312 of the
Uniform Commercial Codeof 1962 (“U.C.C."), which
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contains an implied warranty that “the title conveyed
shall be good, and its transfer rightful”, and that “the
goods shall be delivered free from any security interest
or encumbrance of which the buyer has no knowledge
at the time of contracting.>”* The Comment to Section
2.312 notes that “the warranty of quiet possession is
abolished,” since it is subsumed in the warranty of
title.>? Under U.C.C. Section 2.312(b), the implied
warranty of title can be excluded or modified “only by
specific language or by circumstances’ which give the
buyer reason to know that the person selling either does
not claim title or is purporting to sell only the title or
interest he does have.”

b. Implied Warranty That Goods Delivered
M atch Goods Ordered. The Texas Supreme Court, in
Brantley v. Thomas, 22 Tex. 270, 1858 WL 5635, *3
(Tex. 1858) (Bell, J.), recognized three implied
warranties in merchant transactions, one being an
implied warranty that goods delivered match the goods
ordered:

Without pursuing this branch of the subject
further, we may assume, as a correct rule,
deducible from the authorities, that where sales
are made by sampl e, thereisan implied warranty,
that the goods delivered shall correspond with the
sample. And where goods are ordered by one
dealer and sent by another, there is an implied
warranty, that the goods sent shall correspond to
the order, or that they are merchantable, and
suited to the market where they are to be sold.

c. Implied Warranty that Samples are
Representative. The Texas SupremeCourt, in Brantley
v. Thomas, 22 Tex. 270, 1858 WL 5635, *3 (Tex.
1858) (Bell, J.), recognized threeimplied warrantiesin
merchant transactions, one being an implied warranty
that, where goods are sold based on asampl e, the goods
delivered will match the sample:

Without pursuing this branch of the subject
further, we may assume, as a correct rule,
deducible from the authorities, that where sales
are made by sample, thereisan implied warranty,
that the goods delivered shall correspond with the
sample. And where goods are ordered by one
dealer and sent by another, there is an implied
warranty, that the goods sent shall correspond to
the order, or that they are merchantable, and
suited to the market where they are to be sold.

This warranty regarding samples was included in
Section 16 of the Uniform Sales Act of 1906.°" It is
now included in U.C.C. Section 2.313(3).°™

d. Implied Warranty of Merchantability. Under
Roman law, and | ater under French, Spanishand Italian
law, the vendor impliedly warranted that goods sold
were merchantable.*” In Brantley v. Thomas, 22 Tex.
270, 1858 WL 5635, *3 (Tex. 1858) (Bdll, J.), the
Texas Supreme Court recognized three implied
warranties in merchant transactions, one being an
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implied warranty that the goods are merchantable and
suited to the market:

Without pursuing this branch of the subject
further, we may assume, as a correct rule,
deducible from the authorities, that where sales
are made by sample, thereisan implied warranty,
that the goods delivered shall correspond with the
sample. And where goods are ordered by one
dealer and sent by ancther, there is an implied
warranty, that the goods sent shall correspond to
the order, or that they are merchantable, and
suited to the market where they are to be sold.

In Joy v. National Exchange Bank of Dallas, 74
SW.325 (Tex. Civ. App. 1903, no writ), the court held
that the rule of caveat emptor applied where the buyer
was able to inspect the goods being purchased. U.S.A.
Section 15(2) and later U.C.C. Section 2.314 establish
awarranty of merchantability for a merchant’s sale of
goods. U.C.C. warranties can be varied by agreement.
U.C.C. Section 2.316. Section 2.316 excludes blood
and blood products, as well as cattle, from the
warranty. In Chaq Qil Co. v. Gardener Machinery
Corp., 500 S.\W.2d 877, 878 (Tex. Civ. App.—Houston
[14" Dist.] 1973, no writ), the court held that there is
noimplied warranty of merchantability for used goods.

e. Implied Warranty of Fitnessfor a Particular
Purpose. Where a buyer buys goods for a particular
purpose, the law will imply a warranty of fitness for
that particular purpose. This warranty is an extension
of awarranty of merchantability, which warrants the
fitness of the goods only for a general purpose.°”
Uniform Sales Act Section 15(1) contained awarranty
of suitability for a particular purpose, in situations
wherethebuyer made knowntothe seller the particul ar
purpose for which the goods were being acquired.
U.C.C. Section 2.315 establishes awarranty of fithess
for a merchant's sale of goods, where the seller has
reason to know of a particular purpose for which the
goods will be used, and the buyer is relying on the
seller’s skill and judgment to select the right items.
Section 2.316 excludes blood and blood products, as
well as cattle, from the warranty.

f.  Implied Warranty of Habitability and Good
and Workmanlike Construction of New Houses. In
Humber v. Morton, 426 SW.2d 554 (Tex. 1968)
(Norvell, J.), the Supreme Court recognized in Texas
that the house was suitable for human habitation and
constructed in agood workmanlike manner. The Court
does not say whether the warranty sounded in tort or
contract, but the sense of the case is that the existed
between the seller and the buyer, and went no further.

g. Implied Warranty of Good Workmanship in
Repairs to Personal Property. In Melody Home
Manufacturing Co. v. Barnes, 741 S.\W.2d 349, 355
(Tex. 1987) (Spears, J.), the Court established an
implied warranty of good workmanship in therepair or
modification of tangible goods or property.
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h. Implied Warranty of Fitness for Food and
Drink. The English Common Law imposed liability on
purveyors of “corrupt victuals.”*”” In Walker v. Great
Atlantic & Pacific Tea Co., 131 Tex. 57, 61, 112
SW.2d 170, 172 (Tex. 1938) (Martin, Comm'r), the
Supreme Court ruled that the sale of food carried with
it an implied warranty that the food was safe, and that
the seller could be sued if a consumer was harmed by
bad food. In Bowman Biscuit Co. of Tex. v. Hines, 151
Tex. 370, 251 SW.2d 153, 372 (Tex. 1952) (Smith, J)
(onrehearing), the Court, in a5-4 votethat reversed on
rehearing, ruled that a wholesaler who provided bad
good to aretailer could not be sued by the consumer. In
Jacob E. Decker & Sonsv. Capps, 139 Tex. 609, 618
164 S.W.2d 828, 832 (Tex. 1942) (Alexander, C.J.), the
Court held that a manufacturer could be held liable to
a consumer for bad food, even though there was no
contractual privity between the consumer and the
manufacturer. The warranty was described in Jacob E.
Decker & Sonsv. Capps as an implied warranty that
food sold is wholesome and fit for consumption. The
Court stated that the warranty arose not in tort or
contract but rather in public policy. In Nobility Homes
of Texas, Inc. v. Shivers, 557 SW.2d 77, 78 (Tex.
1977) (Pope, J.), the Supreme Court discredited Decker
& Sonsv. Capps as afoundation for further expansion
of the law, which is now analyzed in the context of
Section 402A of the Restatement (Second) of Torts or
the warranty sections of the U.C.C.

C. WARRANTIES UNDER THE UNIFORM
SALES ACT OF 1906. Section 12 of the Uniform
Sales Act (1906) provided for expresswarrantiesin the
following terms:

Section 12. [Definition of Express Warranty.]
Any affirmation of fact or any promise by the
seller relating to the goodsis an express warranty
if the natural tendency of such affirmation or
promise is to induce the buyer to purchase the
goods, and if the buyer purchases the goods
relying thereon. No affirmation of thevalue of the
goods, nor any statmeent purporting to be a
statement of the seller's opinion only shall be
construed as awarranty.>”®

The Uniform Sales Act (1906) describes implied
warranties as follows:

Section 13 —implied warranty of title

Section 14 — implied warranty in sae by
description

Section 15 — implied warranties of quality

Section 16 — implied warranties in sale by
sample.®”

D. WARRANTIES UNDER THE UNIFORM
COMMERCIAL CODE OF 1962. The U.C.C.
recognizes the following express warranties. a
warranty of title, Section 2.312; a warranty by
affirmation of fact, Section 2.313(a)(1); awarranty by
description, Section 2.313(a)(2); and a warranty by
sample or model, Section 2.313(a)(3).** The U.C.C.
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recognizes the following implied warranties:
merchantability, Section 2.314; and fithess for a
particular purpose, Section 2.315.%%*

E. CISG. The Convention on Contracts for the
International Sale of Goods (1980) (“CISG”), Article
35, containsan implied warranty of merchantability, an
implied warranty of fitness for a particular purpose
(made known to the seller, unless non-reliance is
shown), an implied warranty of representativeness of
samples or models, and an implied warranty of
customary packaging. Theseimplied warranties can be
waived by agreement. Thewarrantiesarereleasedif the
buyer knew of nonconformity when the contract was
concluded.®®

F. DISCLAIMERS OF WARRANTIES. Some
implied warranti es can bedi sclaimed, and somecannot.
In G-W-L, Inc. v. Robichaux, 643 SW.2d 392, 393
(Tex. 1982) (Sondock, J.), the Court held that the
parties could waive the warranties of habitability and
good and workmanlike construction, recognized in
Humber v. Morton, 426 SW.2d 554 (Tex. 1968)
(Norvell, J). In Melody Home Manufacturing Co. v.
Barnes, 741 S.\W.2d 349, 355 (Tex. 1987) (Spears, J.),
the Court established an implied warranty of good
workmanship in the repair or modification of tangible
goodsor property, and held that it could not be waived.
In Centex Homesv. Buecher, 95 S.W.3d 266, 268 (Tex.
2002) (Phillips, C.J.), the Supreme Court held that the
implied warranty of habitability cannot be waived
except under limited circumstances, but that the
implied warranty of good and workmanlike
construction cannot be disclaimed. However, the Court
ruled that an express warranty could replace the
implied warranty of good and workmanlike
construction.

U.C.C. Section 2.316 recognizesthat partiesmay limit
the express warranties and limit or waive the implied
warranties described by the U.C.C. Implied warranties
under the U.C.C. can be waived by words such as “as
is,” “with all faults,” and other words that make plain
that thereisnoimplied warranty.*® If abuyer examines
the goods “as fully as he desired, then there is no
implied warranty regarding defects visible upon
examination.®® The U.C.C. aso permits implied
warranties to be modified or excluded based on course
of dealing or courseof performance.®® In Southwestern
Bell Telephone Co. v. FDP Corp., 811 SW.2d 572,576
(Tex. 1991) (Phillips, C.J.), the Court found that the
U.C.C. waiver of warranty provisions applied to a
service transaction (publishing an advertisement in the
Y ellow Pages), and held that Southwestern Bell could
limit the damages for such failure to the amount paid
for the directory advertising.

G. REMEDIES FOR BREACH OF
WARRANTY . In Southwestern Bell Telephone Co. v.
FDP Corp.,811S.W.2d 572,576 (Tex. 1991) (Phillips,
C.J), the Court noted that a claim for breach of
warranty is not a claim for breach of the underlying
contract:
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The UCC recognizes that breach of contract and
breach of warranty are not the same cause of
action. Theremediesfor breach of contract are set
forthinsection 2.711, and are available to abuyer
“[w]here the seller fails to make ddivery.”
Tex.Bus. & Com.Code § 2.711(a). The remedies
for breach of warranty, however, are set forth in
section 2.714, and are available to a buyer who
has finally accepted goods, but discoversthat the
goods are defective in some manner. Tex.Bus. &
Com.Code § 2.714, § 2.711 (Comment 1); see
aso 1 J. White & R. Summers, Uniform
Commercial Code 501 (3rd ed. 1988).

Thus, the Texas Supreme Court carried forward the
distinction that arose out in the Common Law between
aclaimin Deceit and aclaim in Assumpsit.

1. Election of Rescission or Damages. In Mathews
v. Allen, 6 Tex. 330, 1851 WL 3992, *2 (1851)
(Hemphill, C.J.), the Court faced a sale of land where
the seller had no title in the land. The sale occurred
when Spanish law wasin place. Chief Justice Hemphill
said: “Under the system of Spanish jurisprudence then
in force it is an established rule that a sound price
warrantsasound commodity. Animplied warranty was
annexed to every sale, and if the vendor'stitle partially
or wholly failed the purchaser was entitled to partial or
entire relief.” The Court held that the purchaser was
“entitled to a rescission of the contract and to the
repayment of thesumsadvanced.” In Garrett v. Gaines,
6 Tex. 435, 1851 WL 4014 (Tex. 1851) (Hemphill,
C.J), the Chief Justice gave extensive analysis of
Spanish law applied to a contract signed in 1837, and
determined that the remedy for breach of warranty of
title for a slave was the return of the purchase price
plus the cost of suit. In Blythe v. Speake, 23 Tex. 429,
1859 WL 6294, (Tex. 1859) (Roberts, J), a
representation that a slave was “sane and healthy
(except one finger tiff) in mind and body” was a
warranty of soundness, and if the seller knew that the
slave suffered from an unknown illnessthat later made
him unable to work, then aclaim for fraud existed, and
the buyer had the option to rescind the sale and receive
back his purchase money or he may suefor damages. In
Wkight v. Davenport, 44 Tex. 164, 1875 WL 7672, *2
(Tex. 1875) (Moore, A.J.), the Supreme Court held
that, absent fraud in the inducement, a party cannot
rescind a contract for a breach of warranty; the only
remedy is to sue for damages. This was the law of
England.>®® However, the American statesweredivided
on this question.®®” In Scalf v. Tompkins, 61 Tex. 477,
1884 WL 8799, *3 (1884) (Willie, C.J.), held that a
party who accepts defective merchandise, and usesiit,
thereby loses hisright to rescission and the sol e remedy
isfor “damagesfor any loss he might sustain by reason
of afailure of the machinery to come up to contract.”

2.  Damagesfor Breach of Warranty. In Randonv.
Barton, 4 Tex. 289, 1849 WL 4012, *4 (1849)
(Wheeler, J.), the Court held that “[w] hen contractsfor
the sale of chattels are broken by the failure of the
vendor to deliver the property according to theterms of
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the contract, it iswell settled that as a general rule the
measure of damagesisthe difference between theprice
contracted to be paid and the value of the article at the
time when it should be delivered, upon the ground that
thisistheplaintiff'sreal loss, and that with this sum he
can go into the market and supply himself with the
same article from another vendor.” In Wintz v.
Morrison, 17 Tex. 372 (1856) (Wheeler, J.), the Court
held that aclaimfor failureto disclosethat horseswere
diseased, and misrepresenting related facts, would be
treated awarranty claim, and would permit recovery of
the difference between the value paid and the value
received, plus damages that were an immediate
consequence of the wrong. The proper measure of
damages is further discussion in Section XXVII.B of
this Article.

3. Attorneys Fees for Breach of Warranty. In
Medical City Dallas, Ltd. v. Carlisle Corporation, 251
S.W.3d 55, 59 & 63 (Tex. 2008) (Jefferson, C.J.), the
Court held that attorney's fees can be recovered under
Texas Civil Practice & Remedies Code Section
38.001(8) for breach of an U.C.C. Article 2 express
warranty claim, concluding that "a claim based on an
express warranty is, in essence, a contract action"
becauseit "involves a party seeking damages based on
an opponent'sfailure to uphold its end of the bargain."

H. WARRANTIES AND COVENANTS FOR
REAL PROPERTY. Land does not sell with an
implied warranty of perfect title, but case law does
suggest that aclaimfor rescission or fraud will lieif the
vendor has no title at al. A buyer who accepts real
property knowing that there is a defect in title has no
defense to paying the purchase price. Brock v.
Southwick, 10 Tex. 65, 1853 WL 4274 (1853)
(Wheeler, J.). A purchaser is charged with notice of a
possible adverse claim by partiesin possession of land
when the possession is “visible, open, exclusive, and
unequivocal.” Madisonv. Gordon, 39 S.W.3d 604, 606
(Tex. 2001) (per curiam), citing Strong v. Strong, 128
Tex. 470, 98 SW.2d 346, 350 (1936) (Smedley,
Comm'r).

The law recognized implied covenants in connection
with land transactions. For example, oil and gas leases
entail three broad covenants. (1) to develop the
premises, (2) to protect the leasehold, and (3) to
manage and administer the lease. Amoco Production
Co. v. Alexander, 622 SW.2d 563, 567 (Tex. 1981)
(Campbell, J.). The legal duty expressed by these
covenants is that of a “reasonably prudent operator
under the same or similar facts and circumstances.”
However much that may sound like a negligence
standard, in the Amoco Production Co. case, the
Supreme Court held that “a breach of the implied
covenant to protect against drainage [part of the
covenant to protect theleasehold] isan action sounding
in contract and will not support recovery of exemplary
damages absent proof of an independent tort.” Id. at
571.
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XXI. DUTY OF GOOD FAITH AND FAIR
DEALING. InMitchell v. Zimmerman, 4 Tex. 75, 1849
WL 3970, *3 (Tex. 1849), Justice Wheeler wrote: “Itis
a rule in equity that all the material facts must be
known to both partiesto render the agreement just and
fair in al its parts.” He cited Kent's Commentariesin
support. The passage is in danger of being
misunderstood if taken out of context. Justice Wheeler
cited the rule in support of a conclusion that, where a
vendor fraudulently misrepresented the condition of
land hewas|easing, the lesseewas required to pay only
what the property was worth, not the full contract
amount.

In Varner v. Carson, 59 Tex. 303, 1883 WL 9162, *2
(Tex. 1883) (Clayton, J.), the Supreme Court said:

The duty to observe therules of fair dealing
becomes still more obligatory when the
person dealt withis not only not in a proper
condition to enter into agreements, but
confidesin the opposite party and implicitly
trusts to his statements in reference to the
subject of the transaction. The most usual
instances of relations of trust are those of
guardian and ward, attorney and client,
trustee and cestui que trust, etc. But these
are not the only ones, and no enumeration
can be made of the many different relations
which may grow between parties in which
the one confides to the other in business
transactions. Some of these may require a
morestrict adherenceto honesty than others,
but in any case where it is clear that one
party relied on the other, and had aright to
do so, and such reliance must have been
known, a sufficient relationship of
confidence is shown to require more than
ordinary good faith in dealing. Butler v.
Miller, 1 Ired. Eg., 215; McCormick v.
Malin, 5 Blackf., 509; Wilson v. Watts, 9
Md., 356.

Id. at *3.

InEnglishv. Fischer, 660 SW.2d 521, 522 (Tex. 1983)
(Wallace, J.), the Supreme Court held that a duty of
good faith and fair dealing does not arisein connection
with ordinary contractual relationships. However, that
duty has been recognized in Texas as arising between
and insurer and an insured, Arnold v. National County
Mut. Fire Ins. Co., 725 SW.2d 165, 167 (Tex. 1987)
(Ray, J.), and between a workers compensation
insurance carrier and injured workers, Aranda v.
Insurance Co. of N. Am,, 748 SW.2d 210, 212-13
(Tex. 1988) (Spears, J.). Aranda was overruled in
Texas Mut. Ins. Co. v. Ruttiger, 381 S.W.3d 430, 451
(Tex. 2012) (Johnson, J.), due to the Legidature's
revamping of the worker’s compensation system.

XXIl. SURETY AGREEMENTS. “A guaranty
agreement isacontract in which one party agreesto be
responsible for the performance of another party even
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if he does not have direct control.” Material
Partnerships, Inc. v. Ventura
102 SW.3d 252, 258 (Tex. App.--Houston [ 14th Dist.]

2003, no pet.).

In Violett v. Patton, 9 U.S. (5 Cranch) 142 (1809), a
case decided under Virginia law, Chief Justice
Marshall wrote that a guarantee to pay the debt of
another was an enforceable promise, even though
consideration did not flow to the guarantor. Chief
Justice Marshall wrote:

To congtitute a consideration, it is not absolutely
necessary that a benefit should accrue to the
person making the promise. It is sufficient that
something valuable flows from the person to
whom it is made and that the promise is the
inducement to the transaction.

Chief Justice Marshall®® thus recognized that
consideration could consist of either (i) abenefit to the
promissor, or (ii) a detriment to the promissee. Chief
Justice Marshall’s authority for the enforceability of
surety agreementsisthe prevailing practicein hishome
state, rather than case law or legal treatises. He wrote:

It iscommon in Virginiafor two personsto join
in a promissory note, the one being the principal
and the other the security. Although the whole
benefit is received by the principal, this contract
has never been considered as a nudum pactum
with regard to the security.

Thestatute of fraudsrequiresthat surety obligations, or
agreements to guarantee the debt of another, be in
writing to be enforceable. Tex. Bus. & Comm. Code 8§
26.01(2). In Lemmon v. Box, 20 Tex. 329, 333 (1857)
(Hemphill, C.J.), the Court held that the statute of
frauds did not apply where the main purpose or leading
object of theagreement is, not to answer to another, but
rather to subserve some purpose of his own. The rule
was applied again in Haas Drilling Co. v. First Nat'l
Bank, 456 S.W.2d 886, 891 (Tex. 1970) (McGeg, J.).
The Supreme Court revisited the issue in Cruz v.
Andrews Restoration, Inc., 364 SW.3d 81 (Tex. 2012
(Jefferson, C.J.), where the Court articulate the
elements of the doctrince: "The main purpose doctrine
requires that: (1) the promisor intended to create
primary responsi bility initself to pay thedebt; (2) there
was consideration for the promise; and (3) the
consideration given for the promise was primarily for
the promisor's own use and benefit-that is, the benefit
it received wasthe promisor's main purposefor making
the promise." Id. at 828.

In Wallace & Co. v. Hudson, 37 Tex. 456, 1872 WL
7640, *11 (Tex. 1872) (Walker, J.), the Court held that
awife can guarantee a previously existing debt of her
husband only if the guaranty is supported by
consideration.

XXI11. BREACH OF CONTRACT.
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A. MATERIAL BREACH. A breach of contract
does not give rise to damages or a right to rescission
unlessitismaterial. Restatement (Second) of Contracts
§ 241 (1981) lists five circumstances that affect
materiality: "(a) the extent to which the injured party
will be deprived of the benefit which he reasonably
expected; (b) the extent to which the injured party can
be adequately compensated for the part of that benefit
of which he will be deprived; (c) the extent to which
the party failing to perform or to offer to perform will
suffer forfeiture; (d) thelikelihood that the party failing
to perform or to offer to perform will cure his failure,
taking account of all the circumstances including any
reasonable assurances; (€) the extent to which the
behavior of the party failing to perform or to offer to
perform comports with standards of good faith and fair
dealing."

In Mustang Pipeline Co., Inc. v. Driver Pipeline Co.,
Inc., 134 SW.3d 195 (Tex. 2004) (per curiam), the
Court held that failure to perform by the deadline was
amaterial breach, where the deadline was specified in
the contract and the contract said that “time is of the
essence.”

Article 25 of the CISG definesa*“ fundamental breach”
as a breach that “results in such detriment to the other
party as substantially to deprive him of what he is
entitled to expect under the contract, unlessthe party in
breach did not foresee and a reasonabl e person of the
same kind in the same circumstances would not have
foreseen such aresult.”s®

B. PARTIAL PERFORMANCE. In Dobbins v.
Redden, 785 SW.2d 377, 378 (Tex. 1990) (per
curiam), the Court recounted Texas|aw that "'aparty to
acontract who is himself in default cannot maintain a
suit for its breach™ but that "[t]his strict rule has been
ameliorated in the law of building contracts by the
doctrine of substantial performance, which alows a
contract action by a builder who has breached, but
nevertheless substantially completed, a building
contract." Dobbinsis aso alesson in pleading claims
and defenses. Plaintiff Redden agreed to build an
earthen tank and dam on defendant Dabbins' property
for $10,000. During construction, Redden found that
the conditions of the land would increase the cost of
construction. Redden kept on working, but the parties
disagreed whether Dobbins ever agreed to pay Redden
morethan $10,000. Redden eventually stopped building
the tank, but he billed Dobbins $24,905, of which
Dobbins paid $10,000. Redden then sued on account,
for $24,905. Dobbins countersued for the differencein
value between the partially-constructed tank and a
completed tank. The jury found that Dobbins owed
Redden $14,905, but that Redden had caused damages
of $10,000to Dobbins. Thetrial courtignored Dobbins
counter-claim and granted Redden a judgment for
$14,905.00. The Court of Appeals ruled that the two
sums should be offset against each other. The Supreme
Court ruled that Redden could not recover on the
contract, because he had breached it. Also, Redden did
not plead or request fromthejury afinding on quantum
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meruit as an aternative ground of recovery, and so
waived it. The Supreme Court nullified Redden's
recovery. Thisisasimplecase, involving basic contract
concepts, and yet they were misunderstood by the
plaintiff's lawyer, the trial court, and the court of

appeals.

C. CONDITIONS TO PERFORMANCE. "A
condition precedent is an event that must happen or be
performed before a right can accrue to enforce an
obligation." Centex Corp. v. Dalton, 840 S.W.2d 952,
956 (Tex. 1992) (Gammage, J.). " Conditionsprecedent
to an obligation to perform are those acts or events,
which occur subsequently to the making of a contract,
that must occur before there is a right to immediate
performance and beforethereisabreach of contractual
duty." Hohenberg Bros. Co. v. George E. Gibbons &
Co., 537 SW.2d 1, *3 (Tex. 1976) (Denton, J.). The
Court distinguished between acondition to thecreation
of the contract and a condition to performance of the
contract. Looking to the latter, whether a recital in a
contract is a condition to performance or an
independent promise is a matter of interpretation.

While no particular words are necessary to create a
condition, such terms as 'if', 'provided that', 'on
condition that', or some other phrase that conditions
performance, usually connote an intent for a condition
rather than apromise. In the absence of such alimiting
clause, whether a certain contractual provision is a
condition, rather than apromise, must be gathered from
the contract as a whole and from the intent of the
parties.

Hohenberg Bros. Co., a *3. In Srtex Qil Industries,
Inc. v. Erigan, 403 SW.2d 784, 787 (Tex. 1966)
(Norvell, J.), the Court borrowed from land law and
said: "Conditions subsequent are not favored by the
courts, and the promise or or obligation of the grantee
will be construed as a covenant unless an intention to
createaconditiona estateisclearly and unequivocally
revealed by the language of the instrument." The
guoted language was taken from Hearne v. Bradshaw,
158 Tex. 453, 456, 312 SW.2d 948, 951 (1958)
(Walker, J.), which related to conditions subsequent in
land transfers.

D. DISCHARGEOFOTHERPARTY'SDUTIES
UNDER THE CONTRACT. InMustang PipelineCo.,
Inc. v. Driver Pipeline Co., Inc., 134 SW.3d 195, 196
(Tex. 2004) (per curiam), the Court said that “[i]t isa
fundamental principle of contract law that when one
party to a contract commits a material breach of that
contract, the other party is discharged or excused from
further performance.”

E. STRICT LIABILITY FOR COMMON
CARRIERS. Texas law recognized that common
carriersare responsiblefor damagesto the goodsbeing
transported, without the necessity of proving how the
damage occurred. Chevaillier v. Sraham, 2 Tex. 115
(1847) (Hemphill, C.J.). Exceptions from thisrule are
recognized for acts of God, acts of public enemies, and
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exception by express agreement. Id. at 5. The policy
reason isthat, as a practical matter, the party shipping
goods would never be able to prove how injury to the
goods occurred. Id. at 6. In Chevaillier v. Patton, 10
Tex. 344 (1853) (Lipscomb, J.), the Supreme Court
allowed an implied exception where the owner of
cotton being transported by boat was advised that the
river could be navigated only by boats with no cover
for the freight. The scope of the exception in
Chevaillier v. Patton was limited the circumstances of
that case, in Philleo v. Sanford, 17 Tex. 227 (1856)
(Wheeler, J.).

XXIV. DEFENSESTO CONTRACT CLAIMS.
A. DEFENSESTHAT ARE ALLOWED.

1. Impossibility of Performance. In Houston|. &
B. Co. v. Keenant, 99 Tex. 79, 86, 88 S. W. 197, 200
(1905) (Brown, J.), the Court ruled that a lessee who
had agreed to rent a premises “for the saloon business’
was not relieved of hislease obligation by the fact that
a county election had made the county a“dry” county.
The Court cited no authority for its decision.

In Levy Plumbing Co. v. Sandard Sanitary Mfg. Co.,
68 S.W.2d 273, 274-75 (Tex. Civ. App.--Dallas 1933,
writ refused), the fact that banks in Texas were closed
by executive order from March 2, 1933, to March 13,
1933, wasno excusefor defaulting on notes during that
period when the payment was not made after the banks
reopened.

The Restatement (First) of Contracts Section 457
(1932) provided that the party seeking to be excused
from performing the contract dueto impossibility must
have “had no reason to anticipate” the subsequent
occurrence. By the time the Restatement (Second) was
issued, the term had moved away from impossibility
toward “impracticability.” Section 261 of the
Restatement (Second) of Contracts (1981) provides:

§261. Discharge By Supervening Impracticability

Where, after a contract is made, a party's
performance is made impracticable without his
fault by the occurrence of an event the
non-occurrence of which was a basic assumption
on which the contract was made, his duty to
render that performanceis discharged, unlessthe
language or the circumstances indicate the
contrary.

The current law of Texasis that a party is discharged
from hisduty to performacontract where performance
has been made impractical without his fault by an
occurrence or non-occurrence of an event that was “a
base assumption on which the contract was made.” In
Centex Corp. v. Dalton, 840 SW.2d 952, 955 (Tex.
1992) (Gammage, J.), citing Restatement (Second) of
Contracts Section 261(1981).
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Texas courts have recognized and impracticability
defense where the person supposed to render personal
services died, and where a contract to lease or insure a
building was rendered impracticable because the
building was destroyed, and where achangein the law
that makes performance illegal. See Tractebel Energy
Marketing, Inc. v. E.I. Du Pont De Nemours and
Company, 118 SW.3d 60, 66 (Tex. App.—Houston
[14th Dist.] 2003, pet. denied).

In Centex Corp. v. Dalton, 840 SW.2d at 956-57
(Maugy, J.) (dissenting), the raised the question of
whether aparty who performswork and cannot recover
judgment due to an impossibility defense can assert a
claim for quantum meruit.

2. Later Change in Law. In Houston Ice &
Brewing Co. v. Keenan, 99 Tex. 79, 88 SW. 197, 199
(1905) (Brown, J.), the Court approved the defense of
impossibility duetoillegality, saying: “theperformance
of acontract isexcused by a supervening impossibility
caused by the operation of achangeinthelaw .. ..”
The Supreme Court accepted Restatement (Second) of
Contracts § 261 (1981) in Centex Corp. v. Dalton, 840
SW.2d 952, 955 (Tex. 1992) (Gammage, J.), and
extended the excuse for non-performance to situations
where the contract was made unenforceable by a
governmental regulation.

3. Performance Conditioned on Acts of Other
Contracting Party. Texaslaw haslongrecognizedthat
aparty isnot in breach of acontract where that party's
performance is dependent on performance by the
opposite contracting party. In Dorr v. Sewart, 3 Tex.
479, 1848 WL 3932, *4 (1848) (Lipscomb), the Court
considered an agreement where Stewart, a carpenter,
agreed to dowork on abrick building being constructed
by Dorr. There was a delay in delivery of the bricks,
and Dorr asked Stewart to stand down, then later asked
him to continue the job. Stewart refused. The Supreme
Court held that Stewart was not entitled to the full
contract price. For present purposes, thesignificance of
the case is that the Court found the promises of the
parties to be dependent promises.

B. DEFENSESTHAT ARE DISALLOWED.

1. Relianceon Third Parties. In Toyo Cotton Co.
v. Cotton Concentration Co., 461 SW.2d 116, 118
(Tex. 1970), the Court affirmed 6 Corbin on Contracts
(1962) Section 1340 that “[o]ne who contracts to
render aperformanceor produce aresult for whichitis
necessary to obtain the co-operation of third personsis
not excused by the fact that they will not co-operate.
Thisisarisk that iscommonly understood to be on the
promisor, inthe absenceof aprovisiontothecontrary.”
The Court cited 6 Williston on Contracts (Rev. Ed.)
Section 1932 as additional support. Id. at 119.

XXV. RESCISSION OF THE CONTRACT. In
Gannv. Shaw & Son, 3 Tex. 310 (1884) (Wilson, J.),
the Court said that "a court of equity will not rescind a
contract unless fraud appear, or there has been aplain
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and palpable mistake affecting the very substance of
the subject matter of the contract." The actual grounds
for rescission are broader than just fraud and mutual
mistake. Hart v. Bullion, 48 Tex. 278, 1877 WL 8682,
*6 (Tex. 1877) (Moore, AJ): “A suit for the
rescission of acontract being an appeal to the chancery
jurisdiction of the court, it is not to be determined by
the harsh and strict rules of law, but upon broad and
liberal principlesof equity.” Infact, if aparty breaches
an executory contract in amaterial way, the other party
has aright to unilaterally rescind the contract. Powers
v. Sunylan Co., 25 S.W.2d 808, 811 (Tex. Com. App.
1930, judgm’t adopted ).

A. HARDSHIPINPERFORMANCE.A party will
berelieved of hisobligation under acontract whenitis
no longer feasible to perform, through no fault of his
own. Restatement (Second) of Contracts Section 261
provides:

Where, after a contract is made, a party's
performance is made impracticable without his
fault by the occurrence of an event the
non-occurrence of which was a basic assumption
on which the contract was made, his duty to
render that performanceis discharged, unlessthe
language or the circumstances indicate the
contrary.

Section 261 was cited favorably in Centex Corp. v.
Dalton, 840 SW.2d 952, 954, 955 (Tex. 1992
(Gammage, J.).

B. FRAUD IN THE INDUCEMENT. It has long
been the law of Texas that “one who is induced by
fraud to enter into a contract has his choice of
remedies. ‘He may stand to the bargain and recover
damages for the fraud, or he may rescind the contract,
and return the thing bought, and receive back what he
paid.’” Dallas Farm Machinery Co. v. Reaves, 158
Tex. 1, 307 SW.2d 233, 238-39 (Tex. 1957) (Calvert,
J.), quoting Blythe v. Speake, 23 Tex. 429, 436 (Tex.
1859) (Raoberts, J.). In Mitchell v. Zimmerman, 4 Tex.
75, 1849 WL 3970, *5 (Tex. 1849) (Wheeler, J.), the
Court held that a buyer who is avictim of fraud in the
inducement can set the contract aside, or as an
alternative have the purchase price adjusted to reflect
the real value of what was received.

In Gann v. Shaw & Son, 3 Tex. 310, 311 (1884)
(Wilson, J.), the Court said that “every
misrepresentation in regard to anything which is a
material inducement to sale, which ismade to deceive,
and which actually does deceive the vendee, is fraud
and vitiates the contract.” The case of Wintz v.
Morrison, 17 Tex. 372 (1856) (Wheeler, J.), involved
both fraudulent concealment and misrepresentation,
either of which be fraud. In this case, the clam was
treated as a breach of warranty. Turner v. Lambeth, 2
Tex. 365, 369 (1847) (Lipscomb, J.) (Fraud is not
presumed).
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The Texas Supreme Court, in Russell v. Industrial
Transp. Co., 113 Tex. 441, 258 S.W. 462, 462 (Tex.
1924) (Pierson, J.), endorsed the definition of fraud
contained in Judge Simkins' treatise on Contracts and
Sales:

Fraudisan act or concealment involving abreach
of legal duty, trust or confidence justly reposed,
and from which injury results to another, or by
reason of which an undue and unconscientious
advantage is taken of another.

In Henderson v. San Antonio & M.G.R. Co., 17 Tex.
560, 1856 WL 5057 (Tex. 1856), Justice Wheeler
wrote that knowledge that a representation is false is
not required to prove fraud. Making an assertion as
true, that the speaker does not know is true, is also
fraudulent. Wheeler cited Story on Contracts § 506 for
the proposition that “[i]f, therefore, a party undertake
to make amaterial statement, not knowingwhether itis
true or false, and thereby mislead another to hisinjury,
it is no difference that he did not know that the
statement was false; since, before making the
affirmation, he should have ascertaineditstruth.” 1d. at
*11.

However, certain representations cannot be considered
fraudulent. There is a genera rule, of law and equity,
that “misrepresentations of value, either present or
prospective, are mere matters of opinion, and no relief
isafforded to those who are deceived by them.” Varner
v. Carson, 59 Tex. 303, 1883 WL 9162, *2 (Tex. 1883)
(Clayton, J.). There are exceptions to thisrule and, in
Varner v. Carson, the Supreme Court considered that
the entire circumstances removed the case from the
application of the rule. Courts have said that “mere
puffing” cannot be the basis of a fraud claim.
“‘Puffing’ has been described by most courts as
involving outrageous generalized statements, not
making specific claims, that are so exaggerated as to
preclude reliance by consumers.” Cook, Perkiss and
Liehe, Inc. v. Northern California, 911 F.2d 242, 246
(9" Cir. 1990) (internal quotation marks removed).

“Courts of equity will not interpose to rescind a
contract for fraud, except where it becomes necessary
to relieve the complaining party against some injury.”
Hoeldtke v. Horstman, 128 SW. 642, 648 (Tex. Civ.
App. 1910), aff'd sub nom. Hill v. Hoeldtke, 104 Tex.
594, 142 SW. 871 (Tex. 1912), citing Atlantic Delaine
Co.v. James, 94 U.S. 207, 24 L .Ed. 112 (1876), among
other cases. In Russell v. Industrial Transp. Co., 113
Tex. 441, 258 SW. 462, 462 (Tex. 1924), (Pierson, J.),
the Court held that "some injury must be shown in an
action to rescind a contract for fraud.”

Sometimes the circumstances of a case can giveriseto
a presumption of fraud. In Crosby v. Huston, 1 Tex.
203, 1846 WL 3613, *22 (1846) (Hemphill, C.J.), the
Court said that where “the property mortgaged
exceeded greatly in value the amount of the debt,” the
disproportion is a suspicious circumstance that created
a presumption of fraud.
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In Wootersv. I. & G. N. R Railway Co., 54 Tex. 294
(1881) (Moore, C.J.), the Court ruled as inadmissible
evidenceof oral representations, contrary to thewritten
agreement, that were alleged to have fraudulently
induced the contract.

In Isenhower v. Bell, 365 S.W.2d 354, 357 (Tex. 1963)
(Greenhill, J.), the Court said: “Where one has been
induced to enter into a contract by fraudulent
representations, the person committing thefraud cannot
defeat a claim for damages based upon a pleathat the
party defrauded might have discovered the truth by the
exercise of proper care.” The Court cited to Labbe v.
Corbett, 69 Tex. 503, 6 S.W. 808 (1888) (Stayton, J.).

In Chaney v. Coleman, 77 Tex. 100, 103, 13 S.W. 850,
851 (Tex. 1890) (Henry, J.), the Court wrote that where
atransfer of real estateis set aside for fraud, the party
in possession is entitled to recover for the value of
“permanent and beneficia improvements.”

Bryant v. Kelton, 1 Tex. 415 (Tex. 1846) (Lipscomb,
J.), the Court held that no per se fraud was committed
upon vendor in retention of sold property, athough
noting a deep historical legal split on the issue. The
Court reversed in favor of plaintiff dueto error injury
chargethat any val uable considerati on sufficed to rebut
afraud presumption.

Thecaseof Italian Cowboy Partners, Ltd. v. Prudential
Ins. Co. of America, 341 S\W.3d 323, 331-37 (Tex.
2011) (Green, J.), contains an extensive discussion of
when a "merger clause" precludes a claim of fraud in
the inducement. See Section XXXIV.D.1 of this
Article.

C. DURESS AT THE TIME OF
CONTRACTING. The concept of what constitutes
duress sufficient to rescind a document has expanded
over time, from a threat to life and limb or unlawful
deprivation of freedom to now include “economic
duress.” The earliest Texas case on duress was Hall v.
Phelps, Dalam 435, 1841 WL 3125 (1841)
(Hutchinson, J.). The Court cited no law but did
express outrage at the facts, in upholding adecision to
nullify a deed signed under duress. The case of Walker
v. McNeils, Dallam 541 (1843) (Morris, J.), involved a
defense of duress related to threats of violence. The
Court ruled that the fear from the duress must exist at
thetimethedeed is executed, but thethreatsgivingrise
to the fear need not be made at that time. Id.

In McGowen v. Bush, 17 Tex. 195, 1856 WL 4992
(1856) (Lipscomb, J.), the Court considered duress
rai sed asadefenseto apromissory note. The defendant
said he signed the note out of fear that if he did not, he
would “find himself looking up a tree,” which was
common practice for being tied to a tree and whipped.
Id. at *3. In upholding the policy of allowing danger to
property to suffice as legal duress, Justice Lipscomb
went on to describe Texans of the day: “ Whatever may
have been the policy of the Romans, or the feudal

barons of England, such is not the policy in this
country; for if thereis any peculiarity in the people of
this country, especially this state, that should be
restrained, it is a disregard for personal danger and a
reckless indifference not only to the life of a fellow
being, but to their own lives.” In Landa v. Obert, 45
Tex. 539, 1876 WL 9240, *4 (1876) (Moore, A.J.), the
Court said: “Duresswhich avoidsacontract iseither by
unlawful restraint or imprisonment; or, if lawful, it
must be accompanied by circumstances of unnecessary
pain, privation, or danger; or when the arrest, though
made under legal authority, isfor an unlawful purpose,
... or from threats calculated to excite fear of some
grievousinjury to one's person or property.” [Citations
omitted.]

InVan der Hovenv. Nette, 32 Tex. 183, 1869 WL 4793
(1869) (Lindsay, J.), the plaintiff sued on a promissory
note that had been paid in Confederate currency which
became worthless. The plaintiff did not object to
payments at the time, he claimed, due to fear of rebel
authorities who threatened anyone who would not take
their currency. He argued that he had accepted the
payment in Confederate currency dueto duress. Court
said that “[v]ague and undefined fears of violencefrom
nobody in particular, but from everybody in general, at
some uncertain period, without some cotemporaneous
demonstration of violence, is not the duress
contemplated by law. Besides, a general threat of
violenceto awhole community for the non-observance
of the popular will, is not a personal imposition of that
duress defined by law, of which a party may judicialy
avail himself in avoidance of his contracts or
engagements.”

A history of the Common Law of duresswas givenin
Dallas Cnty. Cmty. Coall. Dist. v. Bolton, 185 S\W.3d
868, 877 (Tex. 2005) (Wainwright, J.). The Court
stated the current conception of duressin thisway: “A
common element of duress in all its forms (whether
called duress, implied duress, business compulsion,
economic duress or duress of property) isimproper or
unlawful conduct or threat of improper or unlawful
conduct that is intended to and does interfere with
another person's exercise of free will and judgment.”
Id. at 878-79.

D. INCAPACITY AT THE TIME OF
CONTRACTING. Asageneral rule, personswho are
factually or legally incompetent are not bound by their
contracts, and they may at their option rescind the
contract. The contracts are voidable, not void.

1. Under Age. Historically, the age of majority in
Texaswas 21 years. Effective August 27, 1973 the age
of mgjority was lowered to 18. City of Denton v.
Mathes, 528 SW.2d 625, 635 (Tex. Civ. App.—Ft.
Worth 1975, writ ref’d n.r.e.). The age of mgjority in
Texastoday continuesto be 18 years. Tex. Civ. Prac. &
Rem. Code § 129.001.

Under Spanish law, minors could neither buy nor sell
property without the consent of their “ curator” or legal
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guardian. A sale of real property or valuable personal
property had to be approved by a court. Means v.
Robinson, 7 Tex 502, 1852 WL 3875, *7 (1852)
(Hemphill, C. J.). A minor of 14 years of age or older,
without a guardian, could sell personalty that was not
valuable. Asto contracts, contracts with a minor made
without theguardian’ sconsent, werevoid if prejudicial
but valid if beneficia to the minor. Id. at *8. In Searcy
v. Hunter, 81 Tex. 644, 646, 17 SW. 372, 373 (1891)
(Gaines, J.), the Court stated the long-standing law on
thisissue: “An infant's deed is voidable, not void; and
itiswell settledin thisstate that, in order to avoidit, he
must disaffirm it within a reasonable time after
attaining his majority.” In Brown v. Farmers &
Merchants Nat. Bank of Cleburne, 88 Tex. 265, 274,
31 S.\W. 285, 288 (1895) (Denman, J.), the Court said
that a contract with a minor is not void. In Dairyland
County Mut. Ins. Co. of Texas v. Roman, 498 S.W.2d
154, 158 (Tex. 1973) (Walker, J.), the Court said that
"the contract of aminor isnot void, itisvoidable at the
election of the minor.”

The court in Hancock v. Haile, 171 SW. 1053, 1055
(Tex. Civ. App.-Fort Worth 1914, no writ), said that a
minor who contracts for necessaries that are actually
provided is not bound to pay the contract amount, but
isbound to pay the reasonable value of the necessaries
provided.

2. Mental Infirmity. In Varner v. Carson, 59 Tex.
303, 1883 WL 9162, *2 (1883) (Clayton, J.), the
Supreme Court quoted Story on Equity for the
proposition that--

[t]he general theory of the law in regard to
acts done and contracts made by parties
affecting their rights and interestsis, that in
all such cases there must be a free and full
consent to bind the parties. Consent isan act
of reason, accompanied with deliberation,
the mind weighing as in a balance the good
and evil on each side.”

Id. at *3, quoting 1 Story's Eq., 222. The Varner court
went on to say:

A deliberate mind presupposes the
possession of mental faculties capable of
reflection and rational thought. If these
faculties are lacking for want of sufficient
development, or by reason of natural decay
or other physical infirmity, the law requires
greater fairness on the part of those dealing
with such subjects, and less proof of deceit,
oppression or imposition will be sufficient
to set aside contracts made with them than
in ordinary cases. Ellisv. Mathews, 19 Tex.,
390; Wurtemberg v. Spiegel, 31 Mich., 400.

No definite rule of law can belaid down as
to what condition of mind or degree of
mental imbecility is sufficient to avoid a
contract made with aparty taking advantage
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of it. Asin the case of fraud itself, each case
will depend upon its own circumstances,
and the state of the mind must be taken in
connection with the other facts of the
transaction to determine whether or not the
contract may be avoided. Big. on Fraud,
283, 284.

Itisnot necessary that the incapacity should
be permanent in order to avoid a contract,
but a temporary suspension of faculties by
fear or overwhelming grief is enough to
require the strictest good faith on the part of
those making representations to one in such
condition. Wilson v. Watts, 9 Md., 356;
Lavitte v. Sage, 29 Conn., 577.

Id. at *3.

In Mandell and Wright v. Thomas, 441 S\W.2d 841,
845 (Tex. 1969), the court described the test for
capacity to contract inthisway: “Mrs. Thomas had the
mental capacity to contract if she appreciated the effect
of what she was doing and understood the nature and
consequences of her acts and the business she was
transacting. Missouri-Pacific Ry. Co. v. Brazil, 72
Tex. 233, 10 SW. 403 (1888); 17 C.J.S. Contracts
§133(1)a; 13 Tex.Jur.2d, Contracts, § 10.”

Williams v. Sapieha, 94 Tex. 430, 61 SW. 115 (1901)
(Brown, J.), held that adeed from an insane person was
not void but was instead voidable at the election of the
insane person.

3. Disability During Coverture. Up until 1967,
married womenin Texas have been, to varying degrees,
unable to enter into binding contracts. See Section
XXXXIII of this Article.

E. EXPLOITING WEAKNESS. In Varner v.
Carson. In Varner v. Carson, 59 Tex. 303, 1883 WL
9162 (1883) (Clayton, J.), the Supreme Court held that
agrieving widow stated groundsto rescind a contract,
reached with elders of her church, to release a
promissory note for $2,000 in exchange for land worth
$150.00. The Court recognized as the legal basis for
rescission: breach of confidence reposed by her in the
church elders; fraudulent misrepresentations on their
part; and the cancellation of the note for an
unconscionably small consideration. Id. at *2.

The Court cited 1 Story's Equity, 222:

The general theory of the law in regard to
acts done and contracts made by parties
affecting their rights and interestsis, that in
all such cases there must be a free and full
consent to bind the parties. Consent isan act
of reason, accompanied with deliberation,
the mind weighing as in a balance the good
and evil on each side.



170 Y ears of Texas Contract Law

Chapter 9

F. MUTUAL MISTAKE. Where a contract is the
result of amutual mistake of fact, it will be rescinded,
because the requisite intent to make a contract is
lacking. Harrell v. De Normandie, 26 Tex. 120 (1861)
(Wheeler, C.J.). The Court cited only Story’s Treatise
on Equity Jurisprudence. Id. Chief Justice Wheeler
went on to notethat equity will not relieve a party from
a mistake of law. Id. In May v. San Antonio & A.P.
Town Ste Co., 83 Tex. 502, 502, 18 S.W. 959, 960
(1892) (Marr, J.), the Court said: “A court of equity
may grant relief in case of amutual mistake, but not on
account of one entirely unilateral, and in the absence of
fraud.”

G. RESCISSIONFORMATERIAL BREACH. It
iswidely recognized that where one party to a contract
materially breaches the contract, the other contracting
party may choose to receive damages for breach of
contract or may instead declare the contract to be
rescinded. The right to rescind a contract when the
other contracting party commitsamaterial breach goes
back far in time. Under the Siete Partidas, circa 1260
A.D.,inforcein Texas prior to 1840, if the buyer fails
to pay the purchase price when due the seller has the
optionto rescind the contract or to recover the purchase
price. The right of the non-breaching party to rescind
the contract was recognized in the English Common
Law. The right of the non-breaching party to rescind
the contract was recognized in Texas law in Todd v.
Caldwell, 10 Tex. 236 (1853) (Wheeler, J.), and is
well-established today. Mustang Pipeline Co., Inc. v.
Driver Pipeline Co., Inc., 134 SW.3d 195, 196 (Tex.
2004) (per curiam).

H. RESTORING THE PARTIESTO THE PRE-
CONTRACT STATE. “The general equitableruleis
that a plaintiff in a suit for the rescission or
cancellation of a contract to which he is a party must
return, or offer to return, any consideration which he
has received under the contract.” Tex. Employers Ins.
Assnv. Kennedy, 135 Tex. 486, 143 SW.2d 583, 585
(1940) (Hickman, Comm'r). In Johnsonv. Cherry, 726
SW.2d 4, 8 (Tex.1987) (Spears, J.), the Court said that
"[r]estoration or an offer to restore consideration
received by one seeking to cancel adeed isacondition
precedent to maintaining a suit for cancellation of an
instrument," citing Texas Co. v. Sate, 154 Tex. 494,
281 S\W.2d 83, 91 (1955). Restoration or an offer to
restore consideration received by one seeking to cancel
adeed isacondition precedent to maintaining asuit for
cancellation of an instrument. Texas Co. v. Sate, 154
Tex. 494, 281 SW.2d 83, 91 (1955). In Cummings .
Powell, 8 Tex. 80 (1852) (Hemphill, C.J.), the Court
held that a minor, asserting that a conveyance during
minority was voidable, should offer to restore the
purchase money. In Pearson v. Cox, 71 Tex. 246,
249-50, 9 SW. 124, 125-26 (Tex. 1888) (Waker, J.),
the Supreme Court ruled that parties setting aside a
conveyance based on the insanity of the grantor had to
repay all money they had received from the sale. The
Court said: "He that seeks equity must do equity."
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XXVI. REFORMATION OF THE CONTRACT.
Courts of equity can reform a contract in certain
circumstances. Inthe case of Wheeler v. Boyd, 69 Tex.
293, 6 SW. 614 (Tex. 1887) (Gaines, J.), the buyer
gave apromissory note as part of the purchase price of
land. The holder of the note sued the buyer, and the
buyer pled for a reduction in the note, because the
amount of land involved was less than what had been
contracted for. The Supreme Court held that, in aland
sale where both buyer and seller were mistaken as to
the amount of land sold, and “the deficiency be great,”
and the “quantity being a material element of
inducement in the sale,” then equity will relieve the
buyer of paying for land he did not receive. The Court
cited O'Connell v. Duke, 29 Tex. 299, 1867 WL 4527
(Tex. 1867) (Coke, J.), where the Supreme Court
affirmed a seller recovery for extra land conveyed in
excess of the amount originally intended in the deed.
Justice Coke gave the following cautionary note: “ The
conduct of the parties, the value, extent, and locality of
the land, the date of the contract, the price, and other
nameless circumstances, are always important, and
generally decisive. In other words, each case must
depend upon its own peculiar circumstances and
surroundings.” 1d. at *8.

XXVII. REMEDIES FOR BREACH OF
CONTRACT. The Restatement (Second) of Contracts
§ 344, cmt. a(1981), addresses the subject of damages
for breach of contract:

Every breach of contract givestheinjured party a
right to damages against the party in breach,
unlessthe contract is not enforceable against that
party, as where he is not bound because of the
Statute of Frauds. Theresulting claim may be one
for damages for total breach of one for damages
for only partial breach.

A. PROFESSORFULLER'STHREEINTEREST
ANALYSIS. In 1936, Lon Fuller, then a Professor at
Duke University, wrote a seminal article of lasting
fame, entitted The Reliance Interest in Contract
Damages, 46 Yale L. J. 52 (1936). Professor Fuller
wrotethat the legal rules can be understood only in the
context of the purposes they serve. Id. at 52. This
insight was absent from legal treatises, which Fuller
said failed to clearly define the purposes which the
definitions and legal distinctions were designed to
serve. Id. at 52. Sorting through Contract Law from the
perspective of remedies, Fuller divided the purposesin
awarding contract damages into three interests. the
expectation interest, the reliance interest, and the
restitution interest. Id. at 53-54. This division is
reflected in the Restatement (Second) of Contracts
Section 344, which provides:

Judicial remedies under the rules stated in this
Restatement serve to protect one or more of the
following interests of a promisee:

() his “expectation interest,” which is his
interest in having the benefit of hisbargain by
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being put in as good a position as he would
have been in had the contract been performed,

(b) his“relianceinterest,” which ishisinterest
in being reimbursed for loss caused by reliance
on the contract by being put in as good a
position as he would have been in had the
contract not been made, or

(c) his “restitution interest,” which is his
interest in having restored to him any benefit
that he has conferred on the other party.

B. RECOVERY OFEXPECTANCY DAMAGES.
Expectancy damages give the non-breaching party the
benefit of the bargain, which puts the non-breaching
party in the position he would have been if the contract
had been performed. Fuller, The Reliance Interest in
Contract Damages, 46 Yale L. J. 52, 54 (1936).

1. General and Special Damages. The scope of
damages for breach of contract was addressed in Hope
v. Alley, 9 Tex. 394, 1853 WL 4211 (Tex. 1853)
(Wheeler, J.). In that case, the plaintiff bought two
daves at auction, and tendered payment, but the
payment was refused and the slaveswerenot delivered.
The plaintiff sued for breach of contract, and claimed
loss of thelabor of the slaves, and that he had advanced
expenses of enlarging his plantation and splitting many
rails. At trial, the buyer offered proof of thelost profit
in the cotton production. The Supreme Court rejected
lost profits as a measure of damages, in that the proof
was “too remote and depended upon too many
contingencies, and was too speculative.” 1d. at 2. The
Court would have allowed recovery for alossthat was
certain, such asthevalue of hispreparationfor thecrop
in anticipation of the labor of the two daves. Id at *2.
The Court further held that, even absent proof of
special damages, the plaintiff could recover nominal
damages. In Calvit v. McFadden, 13 Tex. 324, 1855
WL 4782, *1 (Tex. 1855) (Wheeler, J.), the seller
failed to fulfill a contract to sell certain cattle. The
Court held that the buyer could recover the highest
market value of the cattle between the appointed date
for deliver and the date of trid. Id. at * 3. But the court
rejected additional damages for making inclosures and
improvements. Id. at* 2. In Moorev. Anderson, 30 Tex.
224, 1867 WL 4583 (Tex. 1867), (Coke, J.), the Court
described the distinction between general and special
damages. General damages necessarily result from the
breach of contract; special damages are a natural
consequence of, but not the necessary result of, the
contract breach. Id. at *5. In Buffalo Co. v. Milby, 63
Tex. 492, 500 (Tex. 1885) (Walker, P.J. Com. App.),
the Court ruled that “where the parties, at the time of
making the contract, contemplate or had reason to
contempl ate particular |ossesand moreremote damages
from the delay, that such may be recovered for its
violation.”

2. Direct and Consequential Damages. At the
current time, courts no longer talk of general and
special damages. Instead they talk of direct and

consequential damages. Arthur Andersen & Co. v.
Perry Equipment Corp., 945 S.\W.2d 812, 816 (Tex.
1997) (Cornyn, J.), described contract damages as
being either direct or consequential:

Actual damages are those damages recoverable
under common law. . . . At common law, actual
damages are either “direct” or “consequential.” .
. . . Direct damages are the necessary and usual
result of the defendant's wrongful act; they flow
naturally and necessarily from the wrong. . . .
Direct damages compensate the plaintiff for the
loss that is conclusively presumed to have been
foreseen by the defendant from hiswrongful act.
[Citations omitted.]

The law regarding consequential damages was
summarized in Suart v. Bayless, 964 S.\W.2d 920, 921
(Tex. 1998) (per curiam):

Conseguential damages are those damages that
“result naturally, but not necessarily, from the
defendant's wrongful acts.” Arthur Andersen &
Co. v. Perry Equip. Corp., 945 SW.2d 812, 816
(Tex. 1997). They are not recoverable unless the
parties contemplated at the time they made the
contract that such damages would be a probable
result of thebreach. Mead v. Johnson Group, Inc.,
615 S.W.2d 685, 687 (Tex.1981) (citing Hadley
v. Baxendale, 9 Ex. Ch. 341, 354 (1854)). Thus,
toberecoverable, consequential damagesmust be
foreseeable and directly traceable to thewrongful
act and result from it. Arthur Andersen, 945
S.W.2d at 816; Mead, 615 S.W.2d at 687.

In Stuart v. Bayless, the Supreme Court held that alaw
firm's alleged lost contingency fees were not
consequential damages arising out of aclient’s breach
of contract to pay attorney’s fees. Id. at 921.

3. Lost Profits. Therecoverability of lost profitsin
a clam for breach of contract turns on the
consequential damage test, which turns on
forseeability. Thecase of Hadleyv. Baxendale, 9 Exch.
341, 354, 156 Eng. Rep. 145, 151 (1854), has gained
fame, mainly through law school casebooks, for its
statement regarding the recovery of lost profits for
breach of contract. In that case, B. Alderson said:

Where two parties have made a contract which
one of them has broken, the damages which the
other party ought to receive in respect of such
breach of contract should be such as may fairly
and reasonably be considered either arising
naturally, i.e., according to the usual course of
things, from such breach of contract itself, or such
as may reasonably be supposed to have been in
the contemplation of both parties at the time they
made the contract as the probable result of the
breach of it.

The foregoing passage from Hadley v. Baxendale was
guoted in Basic Capital Management, Inc. v. Dynex
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Commercial, Inc., 348 S.\W.3d 894, 901-02 (Tex. 2011)
(Hecht, J.). Justice Hecht wrote that an essential
condition for recovering consequential damages is
forseeability. 1d. Justice Hecht went on to quote the
Restatement (Second) of Contracts(1981) onthe point:

Restatement (Second) of Contracts § 351--

(1) Damages are not recoverable for loss that
the party in breach did not have reason to
foresee asaprobable result of the breach when
the contract was made.

(2) Loss may be foreseeable as a probable
result of abreach because it follows from the
breach

(@) inthe ordinary course of events, or

(b) as a result of special circumstances,
beyond the ordinary course of events, that
the party in breach had reason to know.

(3) A court may limit damages for foreseeable
loss by excluding recovery for loss of profits,
by allowing recovery only for lossincurred in
reliance, or otherwiseif it concludesthat inthe
circumstances justice so reguires in order to
avoid disproportionate compensation.

In Hunt & Manning v. Reilly, 50 Tex. 99, 1878 WL
9232 (1878) (Gould, A.J.), the Court allowed a partner
to recover lost profits resulting from his two partners
breaching their partnership agreement when a creditor
of the two partners, through execution, seized the
printing press and materials being used by the
partnership.

4. Damages for Failure to Deliver Personal
Property. In Calvit v. McFaddin, 13 Tex. 324 (1855)
(Wheeler, J.), the purchase price was paid in advance,
and the Court held that measure of damages for the
failure to deliver personal property, that had been paid
for was “the highest value of the article between the
time of breach and the time of trial.” In Calvit the
property in question was cattle. Where the contract is
for delivery of personal property, and the property is
not delivered when due, and the purchase price has not
been paid, then the measure of damages is the
difference between the price contracted to be paid and
the value of the article at the time when the property
should have been delivered. Randon v. Barton, 4 Tex.
289 (1849) (Wheder, J.). However, a different rule
appliesto thefailure to deliver securitieswhen due. In
Randonv. Barton, 4 Tex. 298 (1849) (Wheeler, J.), the
Supreme Court measured the damages to the highest
value of the security, at the time of breach and at the
time of trial, where the purchase had been paid. The
Supreme Court revisited Randon in Miga v. Jensen, 96
SW.3d 207, 215 (Tex. 2003) (Enoch, J.), where the
court noted that Randon had been premised on an
Englishand early New Y ork rulethat was subsequently
modified by New York. Also, the rule had been
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described as* unworkabl€” by the U.S. Supreme Court.
Miga at 214, citing Galigher v. Jones, 129 U.S. 193
200-01 (1889). Miga at 215. However, the Court
applied a rule that the measure of damages was the
difference between the price contracted to be paid and
the value of the article at the time of breach. Miga, 96
SW.3d at 215. The Supreme Court assumed, but did
not say, that the Randon measure of damagesis“usable
today.”

C. RECOVERY OF RELIANCEDAMAGES. The
reliance interest described by Professor Fuller is
remedied by awarding recovery to the plaintiff to
reimburse the expenses incurred in reliance on the
unenforceable promise. Fuller, The Reliance Interest
in Contract Damages, 46 Yale L. J. 52, 54 (1936). The
remedy also permits the injured party to recover
damages that result from the plaintiff having changed
position in reliance on the defendant’s promise. The
goal isto put the innocent party back into the position
shewasin before she acted in reliance on the promise.
Id. at 54. Texas law now permits a party to recover
reliance damages based on promissory estoppel. See
Section XXVIII of thisArticle.

D. RESTITUTIONASRECOVERY.Accordingto
Professor Fuller, the restitution interest addresses the
benefit conferred upon a defendant who has failed to
perform his promise. Fuller, The Reliance Interest in
Contract Damages, 46 YaleL. J. 52, 53-54 (1936). To
vindicate this interest the defendant may be forced to
disgorge the benefit he received from the plaintiff. Id.
at 54. The foundation for this recovery is unjust
enrichment. 1d. at 54. In the Restatement (First) of
Contracts(1932), restitutionwasbased on restoring the
partiesto the status quo before the contract was entered
into. The Restatement (Second) of Contracts (1981)
based restitution on unjust enrichment.** Reliance in
unjust enrichment has two components, one being the
loss suffered by the innocent party and the other the
gain resulting to the party who reneges on his promise.
Fuller, at 54-55. See Section XXXV 11.B of the Article
regarding restitution.

E. RECOVERY ON UNILATERAL
CONTRACTS. In Vanegas v. American Energy
Services, 302 S.W.3d 299, 302 (Tex. 2009) (Green, J.),
the Supreme Court approved the definition of a
unilateral contract given in the case by the Eastland
Court of Appeals.. "[a] unilateral contract may be
formed when one of the parties makes only an illusory
promise but the other party makes a non-illusory
promise. The non-illusory promise can serve as the
offer for aunilateral contract, which the promisor who
madetheillusory promise can accept by performance.”
See Section XV.E.3 of this Article. Once performed,
the performing party is entitled to recover the contract
price.

Houston & T.C. Ry. Co. v. Mitchell, 38 Tex. 85, 1873
WL 7366 (Tex. 1873) (Walker, J.), involved awritten
contract whereby Mitchell and the railroad company
agreed in writing that the company would pay Mitchell
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to cut and stack up to 200-tonstons of hay in exchange
for “$22.5 coin” per ton, to be paid as each 25-tons of
hay was cut. After Mitchell cut 25-tons of hay, the
company told him it did not want the hay. Mitchdll
continued to work until he had cut 200-tons of hay, and
sued for the full contract price. The Supreme Court
determined that the contract was not mutual, that
Mitchell wasfreeto cut as much hay as he waswilling,
up to 200-tons, and that the company was obligated to
pay Mitchell for whatever hay he cut, up to the
maximum or until the company gave notice to stop. Id.
at *7. The Court said that “the measure of damagesin
such a case is not the full contract price; but the
damages must be measured by the actual injury
sustained.” Id. at *7. The Court went on to say: “If it
ever was arule that the contract furnishes the measure
of damages, it is subject to the rule that compensation
isonly given for actual loss.” Id. at *7. The Court cited
an earlier Texas Supreme Court case>* and two
Indiana Supreme Court cases.*** The Court invoked
another rule, that requiresaparty who seeksredressfor
breach of contract to mitigate damages. Id. at 7. The
Court addsthat, if the contract had been mutual, “[h]ad
thisbeen acontract binding on both parties, for thesale
of two hundred tons of hay, the company would have
been bound by the facts in the case to pay the contract
price for twenty-five tons, and the actual loss in
damages which Mitchell sustained by reason of not
being alowed to fulfill the entire contract . .. .” Id. at
7.

F. NO RECOVERY OF EXEMPLARY
DAMAGES. In Houston & T.C.R. Co. v. Shirley, 54
Tex. 125, 1880 WL 9375, * 9-10 (1880) (Gould, A.J.),
the Court ruled that there was no precedent for
allowingtherecovery of exemplary damagesfor breach
of contract, and to do so would be “ greatly to increase
theintricacy and uncertainty” of contractlitigation. The
rulewasreiterated in A. L. Carter Lumber Co. v. Saide,
140 Tex. 523, 526, 168 S.W.2d 629, 632 (Tex. 1943)
(Alexander, C.J.), where the Court said: “The rule in
this State is that exemplary damages cannot be
recovered for a simple breach of contract, where the
breach is not accompanied by a tort, even though the
breach is brought about capriciously and with malice.”
In Safeshred, Inc. v. Martinez, 365 S.W.3d 655, 659
(Tex. 2012) (Lehrmann, J.), the Court said: “Therule
in this State is that exemplary damages cannot be
recovered for a simple breach of contract, where the
breach is not accompanied by a tort, even though the
breach is brought about capriciously and with malice.”

G. RECOVERY ON APPORTIONABLE
CONTRACTS. Texas law distinguishes between
contracts that are apportionable and those that are not.
If a contract is apportionable, a party can recover for
partial performance. The earliest Texas case was
McMillenv. Kelso, 4 Tex. 235 (1849) (Hemphill, C.J.),
wherethe Court said that recovery for part performance
of a contract was permitted when (i) the contract was
conditional and provided for divisible performance, or
(ii) where an act of God—-such as death of acontracting
party—prevents full performance, in which case “an
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apportionment should be allowed.” The Court went on
to say that the question of the divisibility of the
contract is one of law, to be determined by the court
and not the jury. The issue was again addressed in
Baird v. Ratcliff, 10 Tex. 82 (1853) (Hemphill, C.J),
where Chief Justice Hemphill wrote that an attorney-
client employment agreement was apportionable when
thelawyer wasel ected judgeand waslegally prohibited
from continuing representation. Chief Justice Hemphill
concluded that the lawyer was entitled to be paid for
the value of work done.

In Meade v. Rutledge, 11 Tex. 44, 1853 WL 4402, *8
(1853) (Hemphill, C.J.), the Court held that aplantation
overseer's employment agreement was apportionable,
in that his labors were made over time and not in a
single act. Where the plantation owner terminated the
employment prematurely, the overseer’s recover was
not for a full year's work; instead he was entitled to
recover his damages suffered, but not to exceed the
amount to which the overseer would have been entitled,
had the contract been fulfilled. The right to recover on
a contract that was partially performed arose in
Hillyard v. Crabtree's Adm'r, 11 Tex. 264, 1854 WL
4276, * 4 (Tex. 1854) (Hemphill, C.J.), where the
plaintiff was a builder who contracted to build a gin-
house, cotton press, and gristmill. The builder
performed partially but was unable to finished due to
illness. Citing a New Hampshire Supreme Court case,
Chief Justice Hemphill wrote that in such a situation
the builder could recover the contract price, less the
defendant’s damages resulting from the builder’'s
failure to complete the job, including the cost to the
defendant of hiring someone else to complete the job.
This limited the property owner’s liability to the
original contract price. Therecovery was not measured
by the value of the work completed, minus damages.
Instead it was the contract price less the cost of
completion, less other damages from the breach.
Accord, Carroll v. Welch, 26 Tex. 147, 1861 WL 39009,
*3 (Tex. 1861) (Wheeler, J.), (where the contractor
quits before completion, he can recover the reasonable
worth of his part performance, not to exceed the
contract priceless and damages caused by the breach);
Colbert v. Dallas Joint Sock Land Bank of Dallas, 129
Tex. 235, 241, 102 SW.2d 1031, 1034 (Tex. 1937)
(Smedley, Comm'r), (“Texas is one of the states that
have adopted the doctrine of Britton v. Turner, 6 N.H.
481, 26 Am. Dec. 713, that one who has but partially
performed an entire contract may recover on quantum
meruit the reasonable value of the services rendered
and knowingly accepted, in an amount not exceeding
the contract price, with theright accorded the defendant
to recoup or reconvene his damages for the breach of
the contract by the plaintiff”). In Hassell v. Nutt, 14
Tex. 260 (1855) (Wheeler, J.), the Court held that a
plantation overseer who was terminated before the end
of hiscontract, “wasentitled to recover not only for the
servicesactually rendered, but the damage he sustained
by reason of the defendant's breach of his contract.”

A seemingly contrary rule of recovery was reached by
Justice Roberts in Gonzales College v. McHugh, 21
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Tex. 256, 1858 WL 5447 (Tex. 1858) (Roberts, J.),
where a builder, who contracted to build a college
building, completed part of the project in asatisfactory
manner, but failed to complete the project. The builder
sued. The Court rejected the builder’s contention that
the proper measure of damages was the contract price
lesswhat it would take to complete the building. Id. at
*3.The Court held that the builder who breached the
contract could not have advantage of the contract price,
and that his claim would be an implied promise to pay
what the partially-constructed building was worth.

The issue of an apportionable contract arose in Hollis
v. Chapman, 36 Tex. 1, 1872 WL 7486 (Tex. 1871)
(Ogden, J.), where Hollis was hired as a carpenter to
furnish materials and do the carpenter’s work on two
brick buildings being constructed by Chapman on his
own property. Before the job was completed, the
buildingsburned. Hollissued to recover. Justice Ogden
wrote:

It may be admitted, that by the civil and common
law, where there is a specific and positive
contract, absolutely to do an entire piece of work,
or job, subject to no conditions either expressed
or implied, and to be paid for only when the work
is completed according to the contract, such a
contract is not apportionable, and the contractor
is not entitled to any pay until the work is
completed. But when thereisacondition, or when
the contract is dependent upon the execution of
another contract, or where the payment is not
specifically deferred to the completion of the
undertaking, in such a case the contract is
apportionable, and in case of an accident
rendering the completion of the contract
impossible, the contractor isentitled to a pro rata
pay for his work; and this appears to have been
the rule recognized by the best authorities.

Id. at *3. Justice Ogden cited Story on Bailments, 363.
The Court found that Hollis's performance was
dependent on performance by Chapman, including the
erection of brick walls, plastering, glazing, and
painting, and that Hollis could not be charged with the
failure to complete the job. Justice Ogden also cited
four earlier Texas Supreme Court decisionsrecognizing
contracts as being apportionable. Id. at 4. The builder
was entitled to recover the value of his labor and
materials expended. Id. at 3.

In Weis v. Devlin, 67 Tex. 507, 510, 3 S\W. 726. 727
(Tex. 1887) (Stayton, J.), acontractor agreed to furnish
material and labor to remodel the dining-room of an
existing home. After some work was done, the house
was destroyed in the Great Fire of November 13, 1885,
in Galveston, which began in the aley behind the
Vulcan Iron Foundry and ultimately destroyed forty-
two blocks of the city, and 568 buildings with an
estimate of damage of $1.5 million.>*® Justice Stayton
stated therulethat, if the builder had promised to build
a house and, when it was partialy built it was burned
through no fault of either party, then the builder could
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not recover for his part performance. The rationale for
the rule was that the builder could still fulfill his
obligationto completethehouse. However, inthiscase,
the contractor’ s obligation to remodel the dining-room
could not be done. Id. at 510-511, 728.

Thecasesreflect that the concept of recovery for partial
performance was sometimes based on the
apportionability of the contract and sometimes on the
theory of implied contract and the equitable claim for
guantum merit. See Section XX XVII of this Article.

H. STIPULATEDDAMAGES.Inthemid-1300sin
England, when the concept of a suit to enforce a
contractual promise had not yet been developed,
transactionswereoften structured as*“ bonds,” whereby
oneperson promised to deliver acertain sum of money
to another on a certain date, unless a specified
condition was met (i.e., performance of some task). If
the performance did not occur, then a suit would be
brought--not to enforce the promised performance, but
instead—to enforce the promised payment.*** In
England, by the end of the 1400s, the Chancery courts
developed a principle that it was inequitable for a
claimant to recover more than he had actually lost.>*
Early Texasreal estate sales were often structured by
the seller giving a“bond” to deliver titleto the land by
a deadline or else pay a specified sum of money. A
bond was the structure of the underlying transactionin
the Supreme Court of the Republic of Texas's first
contract case, Whiteman v. Garrett, Dallam 374, 1840
WL 2790 (1840) (Rusk, C.J.). In Sutton v. Page, 4 Tex.
142, 1849 WL 3983, *4 (Tex. 1849) (Wheeler, J.), the
plaintiff sued the defendant for damages on a $4,000
bond for title. Justice Wheeler cited Kent's
Commentary (5" ed.) for the rule that the measure of
recovery for the failure to convey land is the money
paid by the buyer, plus interest. Thus, although the
bond set the penalty for non-performance at $4,000, the
disappointed buyer could recover only what he had
paid to buy the land, plusinterest. In Durst v. Swift, 11
Tex. 273,1854 WL 4278 (Tex. 1854) (Wheeler, J.), the
bond was to convey a set acreage, with no specified
boundaries, and uponfailureto convey, thebuyer’ ssuit
was treated as a suit on the bond for the amount
specified as liquidated damages. Justice Wheeler
announced therulethat “ where the agreement provides
that a certain sum shall be paid, in the event of
performance or non-performance of a particular
specified act, in regard to which, damages, in their
nature uncertain, may arise, in case of default, and there
be no words evincing an intention that the sum
reserved, in case of abreach, shall beviewed only asa
penalty, such sum may be recovered as liquidated
damages.” Id. at * 7. Wheel er cited Chitty on Contracts,
p. 666, 866, and the New Y ork Supreme Court case of
Pearson v. Williams, 26 Wend. R., 630. In Moore v.
Anderson, 30 Tex. 224, 1867 WL 4583 (Tex. 1867),
(Coke, J.), the Court quoted Greenleaf’s treatise on
Evidence, section 257, for the proposition that
stipulated damages could be construed as either
“liguidated damages’ or asa“ penalty,” andif apenalty
then the contractually specified amount will not be
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binding. In Collier v. Betterton, 87 Tex. 440, 29 SW.
467 (1895) (Gaines, C.J.), the Court said: “athough a
sum be named ‘ as liquidated damages,’ the courts will
not so treat it, unless it bear such proportion to the
actual damages that it may reasonably be presumed to
have been arrived a upon a fair estimation by the
parties of the compensation to be paid for the
prospective loss. If the supposed stipulation greatly
exceed the actua loss, if there be no approximation
between them, and this be made to appear by the
evidence, then, it seemsto us, and then only, should the
actual damages be the measure of the recovery.”

In Sewart v. Basey, 150 Tex. 666, 245 S.W.2d 484,
487 (1952) (Hickman, C.J.), the Supreme Court
invalidated a stipulated damage clause, saying: “Our
conclusionisthat, sincethe contract provided the same
reparation for the breach of each and every covenant,
and since it would be unreasonable and a violation of
the principle of just compensation to enforce it as to
some of them, the provision for stipulated damages
should be treated as a penalty.” The case of Floresv.
Millennium Interests, Ltd., 185 S.W.3d 427, 431 (Tex.
2005) (Medina, J.), statesthe current law on stipul ated
damages:. “If damages for the prospective breach of a
contract are difficult to measure and the stipulated
damages are a reasonabl e estimate of actual damages,
then such a provision is valid and enforceable as
‘liquidated damages;’ otherwise it is void as a
‘penalty.’”

Interesting presentation: Saul Levmore, “ Stipulated
Damages, Super-Strict Liability, and Mitigation in
Contract Law,” orally presented at
<http://www.law.uchicago.edu/node/203> [ 2-18-2013].

I.  NOMINAL DAMAGES.“Nominal damages,” or
damages eo nomine, are “asmall sum usually fixed by
judicial practicein thejurisdiction in which the action
is brought.”** Nominal damages are awarded when a
breach of contract has been proven but no damages
resul tegg,7or where damages are precluded by somerule
of law.

Therecovery of nominal damages haslong been part of
Texaslaw. Nominal damageswere recognized in Hope
v. Alley, 9 Tex. 394, 395 (1853) (Lipscomb, J.) (“The
law is, that if the contract is proven to be broken, the
law would give some damage, sufficient to authorize a
verdict for the plaintiff, although, in the absence of
proof of specia loss, the damages would be nominal
only™). In Moorev. Anderson, 30 Tex. 224, 231 (1867)
(Coke, J.), the Court said that where a breach of
contract was proved but no injury was proved, the
plaintiff was entitled to recover nominal damages. In
Suart v. W. Union Tel. Co., 66 Tex. 580, 18 S\W.351,
352 (1885) (Robertson, J.), the Court said that nominal
damages are permitted for failure to timely deliver a
telegraph. In M.B.M. Fin. Corp. v. Woodlands
Operating Co., 292 SW.3d 660, 665 (Tex. 2009)
(Brister, J.), the Court held that nominal damages are
not available when the harm is purely economic and
subject to proof. The court also said that nominal
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damages are $1.00. Id. There is a suggestion in
Intercontinental Group Partnership v. KB Home Lone
Sar L.P., 295 S\W.3d 650, 659 n. 43 (Tex. 2009)
(Willett, J.), that a party must request nominal
damages, although the Opinionisnot clear whether the
request must be made in the pleadings, or requested
from the jury, or requested from the court.

The Dallas Court of Appeals has held that nominal
damages will not support an award of attorney’s fees
under the Civil Practiceand RemediesCode. Ameritech
Services, Inc. v. SCA Promotions, Inc., 2004 WL
237760, *3 (Tex. App.--Dallas 2004, no pet.) (memo.
opinion). Accord, Versata Software, Inc. v. Internet
Brands, Inc., 2012 WL 4793239 (E.D. Tex. 2012).

J. SPECIAL MEASURES OF DAMAGES.

1. Breach of Covenant or Warranty of Title. In
Sutton v. Page, 4 Tex. 142, 1849 WL 3983, *4 (Tex.
1849) (Wheeler, J.), the Supreme Court of Texas
addressed the proper measure of damages when the
seller of land did not own title to all of the land sold.
Justice Wheeler noted that some American states
permitted recovery of the value of the land at the time
the buyer wasevicted. L ouisianaobserved that rule, but
excluded “any enormous increase produced by
unforeseen or fortuitous causes.” 1d. at *4. But other
states had the same rule as the Common Law of
England, that the recovery wasfor the value of theland
upon execution, as determined by the purchase price.
Id. at *4. Wheeler noted that Kent’'s Commentaries
stated the recovery for breach of covenantsin the deed
is “the purchase-money with interest.” Id. at *4.
Wheeler noted that it was not necessary to decide upon
arule in Texas, because the buyer had not plead or
proven damages beyond theoriginal purchaseprice. Id.
at*4.In Garrett v. Gaines, 6 Tex. 435, 1851 WL 4014,
*7 (Tex. 1851) (Hemphill, C.J.), the Court noted some
difference of opinion but held that “[t]he general rule
is that in case of eviction the plaintiff is allowed to
recover the consideration money paid with interest . . .
" Chief Justice Hemphill cited four cases from the
Supreme Court of New York. In Hall v. York’s Adm'r.,
16 Tex. 18, 1856 WL 4847 (Tex. 1856) (Wheeler, J.),
Justice Wheeler said by way of judicia dicta to be
applied onretrial that the buyer’ sright to recover for a
failure of title was limited to the purchase price. For
this rule he cited Sutton v. Page, but as noted that
guestion was not actually determined in that case. On
appeal after retrial, Hall v. York's Adm'r, 22 Tex. 641,
1859 WL 6220 (Tex. 1859) (Bell, J.), the Court
reiterated that, “where the vendor of land isnot ableto
make title, the vendee's measure of damages is the
purchase money and interest, and nothing more.” Id. at
*2 . The Court did not address the recovery of special
damages in cases where the buyer could prove that the
seller committed fraud going beyond hislack of titleto
the land conveyed. Id. at *2. In Wheeler v. Syles, 28
Tex. 240, 1866 WL 3998 * 3 (Tex. 1866) (Donley, J.),
the Court stated a measure of damages for breaches of
all kinds of contracts, that where the payor has
deposited or paid sums on the contract, and thereis no
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benefit received and no performance by the promissee,
then the payor is entitled to receive back the money
paid. By 1909, the court of civil appealsin Clifton v.
Charles, 116 SW. 120, 122 (Tex. Civ. App.--1909,
writ ref’ d), could say that, where abuyer paysfor land
but the seller did not have title to al the land
purportedly conveyed, the buyer cannot not recover the
difference between the contract price and the value of
the land conveyed; instead, the buyer can recover the
purchase price paid, plus interest, plus “special
damages.” Where the buyer has not paid for the land,
the buyer is confined to his special damages.

2. Failure to Deliver Chattels. In Randon v.
Barton, 4 Tex. 289, 1849 WL 4012 (1849) (Wheeler,
J.), the Court ruled that the failure to transfer land
certificates was a failure to deliver personal, not real,
property. Id. at *3. Justice Wheeler announced the
general rule that normally the recovery was the
difference between the price contracted and the value
of the personalty at thetime allotted for delivery. Id. at
4. However, the case law was conflicting about the
recovery when thefull purchase price had been paidin
advance. The Court adopted the rule permitting
recovery of thevalue as of the date of trial. Id. at *5. In
Calvit v. McFadden, 13 Tex. 324, 1855 WL 4782, *1
(1855) (Whedler, J.), the sdler failed to fulfill a
contract to sell certain cattle. The Court noted: “The
general ruleiswell settled, that in a suit by the vendee
for the breach of the contract to deliver, where no
money has been advanced, the measure of damagesis
the value of the article at the time and place of
delivery.” However, arule existed in some states that,
where part of the purchase price had been paid but the
goods not delivered, the buyer was entitled to recover
the highest price between the appointed date for
delivery and thetime of trial. In Calvit, part of the price
had been paid, and the Court held that the buyer could
recover the highest market value of the cattle between
the appointed date for deliver and the date of trial. Id.
at* 3. Thecourt rejected additional damagesfor making
inclosuresand improvements. Id. at * 2. The Calvit case
was discussed in Migav. Jensen, 96 S.W.3d 207, 214-
15 (Tex. 2002) (Enoch, J.), where the Court said
seemed to limit the “ highest price” ruleto cases where
personal property was not delivered after they were
paid for. Miga also held that the price on the day of
breach should be used for the failure to deliver
corporate stock.

K. SPECIFIC PERFORMANCE. The remedy of
specific performance is a court order that requires a
contracting party to fulfill his obligation under a
contract. Historicaly, in England, specific performance
was considered to be an equitable remedy and was
therefore available only from equity courts. Because
Texas combined its law and equity courts into one
system, aparty in Texas can seek specific performance
in the same Court and in the same suit as he seeks a
money recovery of damages for breach of contract.

The very first contract case decided by the Supreme
Court of the Republic of Texas was Whiteman v.
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Garrett, Dalam 374, 1840 WL 2790 (1840) (Rusk,
C.J), where the court afforded the seller specific
performance against the buyer in connection with the
sale of land. Texas courts require greater specificity in
the contract before they will award specific
performance. The idea was expressed in the
Restatement (First) of Contracts § 370 (1932),
Uncertainty of Terms: specific enforcement will not be
decreed unless the terms of the contract are so
expressed that the court can determine with reasonable
certainty what is the duty of each party and the
conditions under which performanceisdue. InDurst v.
Swift, 11 Tex. 273, 1854 WL 4278 (1854) (Wheeler,
J.), the Court noted that a contract to convey land
generally, that does not specify any particular tract of
land, cannot be specifically enforced. Id. at *5.

Texas courts of appeas have said that the remedy of
specific performance is not available from a Texas
court when damages are an adequate remedy. See,
Sammons Enters., Inc. v. Manley, 540 SW.2d 751, 757
(Tex. App.--Texarkana 1976, writ ref'd n.r.e);
Municipal Gas Co. v. Lone Sar Gas Co., 259 S.W.
684, 689 (Tex. Civ. App.—Dallas 1924) (citing no
authority), aff'd, 117 Tex. 331, 3 SW.2d 790 (Tex.
1928) (Pierson, J.). Where the transfer of land is
involved, specific performance is normally available,
ontheview that land isunique. Burnett v. Mitchell, 158
S.W. 800, 801 (Tex. Civ. App.—Fort Worth 1913, writ
ref’d).

U.C.C. Section 2.716 discusses specific performance,
saying that “specific performance may be decreed
where the goods are unique or in other proper
circumstances.” The Texas version of U.C.C. Section
2.716 was adopted with the entire Code in 1967, and
was amended in 2001.>%

L. ATTORNEY'S FEES. Attorney’s fees are not
recoverablein litigation in Texas unless authorized by
contract or statute. Tony Gullo Motors, L.L.P. v.
Chapa, 212 SW.3d 299, 310-11 (Tex. 2006) (Brister,
J). Section 38.001 of the Texas Civil Practice &
Remedies Code says that “[a] person may recover
reasonable attorneys fees from an individua or
corporation, in addition to the amount of avalid claim
and costs, if the claim is for . . . an oral or written
contract.” Attorney’s fees cannot be recovered under
this statute unless the party recovers some relief,
whether that be money damages or specific
performance. MBM Fin. Cor p. v. WoodlandsOperating
Co., 292 SW.3d 660, 666 (Tex. 2009) (Brister, J.). The
same principle applieswherethe contract providesthat
attorney’s fees can be recovered by the “prevailing
party.” Intercontinental Group Partnership v. KB
Home Lone Sar L.L.P., 295 SW.3d 650, 652, 655, &
659 (Tex. 2009) (Willett, J.) (prevailing includes
recovering money damages, specific performance,
injunction, or declaratory judgment). What constitutes
areasonable feeis afact question to be determined by
the jury if oneisrequested.
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XXVIII. PROMISSORY ESTOPPEL. Promissory
estoppel is a term used to describe an equitable
doctrine, originating from estoppel in pais, which has
developed over time into a basis for enforcing an
otherwise unenforceable promise. When used not as a
defense but as the basis for affirmative recovery,
promissory estoppel essentialy offers reliance by the
promisee as a substitute for the normal requirement of
contractual consideration.

What may be the first appearance of promissory
estoppel in Texas was the case of Longbothamv. Ley,
47 SW.2d 1109 (Tex. Civ. App.—Galveston 1932, writ
ref'd). There the holder of a note represented to the
maker that she would not insist on immediate payment
of interest on the note. When an interest payment was
late, the holder accelerated the note. The jury found
that theholder had madetherepresentation alleged, and
that the maker had relied onit. The trial court refused
to treat the note as accelerated. The court of civil
appeals affirmed, calling the defense an estoppel in
pais. The court of civil appeal snoted that consideration
is not required to establish estoppel in pais. As
authority the court quoted Dickerson v. Colgrove, 100
U. S. 578, 581 (1879):

The rule does not rest on the assumption that he
[the promisor] has obtained any personal gain or
advantage, but on the fact that he has induced
others to act in such a manner that they will be
seriously prejudiced if he is allowed to fail in
carrying out what he has encouraged them to
expect.

The court of civil appeals also cited Edwards v.
Dickson, 66 Tex. 613, 617, 2 SW. 718, 720 (Tex.
1886) (Gaines, J.), which had recognized an estoppel in
pais. In Risienv. Brown, 73 Tex. 135, 142-43, 10 SW.
661, *664 (Tex. 1889) (Hobby, J.), the Court applied
the doctrine of estoppel to a landowner who acted in
such as way to lead another to build a dam across a
creek and similar activities suggesting the continuation
of an existing agreement or license. The theory relied
uponwas called “ estoppel” and “ estoppel by conduct.”
The rule applied was this: “If Brown, by a course of
conduct or actual expressions, so conducted himself
that Risien might reasonably infer the existence of an
agreement or license, whether so intended or not, the
effect would be that Brown could not subsequently
gainsay the reasonable inference to be drawn from his
conduct.” The Court was clear that fraud need not be
intended for the principle to apply.

In Citizens Nat. Bank at Brownwood v. Ross Const.
Co., 146 Tex. 236, 240, 206 SW.2d 593, 595 (Tex.
1947) (Simpson, J.), the Supreme Court said that
“ordinarily an estoppel will not be grounded upon a
promise to do something in the future.” However, the
court went on to recognize the doctrine of promissory

estoppel, saying:

what the writers have called a promissory
estoppel may, in a proper case, be raised upon a
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promise to do something in the future even if the
promiseisunsupported by any consideration. But
this species of estoppel contemplates, among
other elements, a breach of a promise or conduct
inconsistent with it . . . .

In Wheeler v. White, 3908 S.\W.2d 93, 97 (Tex. 1966)
(Smith, J.), the Court said:

We agree with the reasoning announced in those
jurisdictionsthat, in cases such aswe have before
us, where there is actually no contract the
promissory estoppel theory may be invoked,
thereby supplying aremedy which will enablethe
injured party to be compensated for his
foreseeable, definite and substantial reliance.
Where the promisee has failed to bind the
promisor to a legally sufficient contract, but
where the promisee has acted in reliance upon a
promise to his detriment, the promisee is to be
allowed to recover nomorethanreliancedamages
measured by the detriment sustained. Since the
promiseein such casesis partially responsiblefor
his failure to bind the promisor to a legally
sufficient contract, it is reasonable to conclude
that all that isrequired to achievejusticeisto put
the promisee in the position he would have been
in had he not acted in reliance upon the promise.

Thus, in Wheeler v. White, the Supreme Court
recognized promissory estoppel, not just as a defense
that prohibited a party from exercising acontract right,
but as a basis for an affirmative claim of damages
despite the fact that there was no enforceabl e promise.
The recovery was not for the benefit of a bargain that
is unenforceable; instead it was for reliance damages.

It isthe use of promissory estoppel to allow arecovery
of damages that makes the doctrine controversial, as
recovery is alowed in the absence of contractual
consideration. The concept wasincluded in Section 90
of the Restatement (First) of Contracts (1932), and that
Section clearly contemplated that promissory estoppel
can make a promise binding, whether the promiseisto
forbear a right or to make a payment. However, the
term “promissory estoppel” was not used in the
Restatement, and Professor Corbin objected to the
conception that thiswas an estoppel, rather than just a
promise made enforceable by reliance and not
consideration. See Moore Burger, Inc. v. Phillips
Petroleum Co., 492 SW.2d 934, 937 (Tex. 1973)
(Calvert, C.J.).

InEnglishv. Fischer, 660 SW.2d 521, 524 (Tex. 1983)
(Wallace, J.), the Court said that “[t]he requisites of
promissory estoppel are (1) a promise, (2)
foreseeability of reliance thereon by the promisor, and
(3) substantial reliance by the promisee to his
detriment.” Justice Wallace cited a 1964 Fort Worth
Court of Civil Appeals decision as the sole authority
for thisrule.

Further reading:
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David G. Epstein, et al., Contract Law's Two “ P.e.'s":
Promissory Estoppel and the Parol Evidence Rule, 62
Baylor L. Rev. 397 (2010).

XXIX. DISTINGUISHING TORT FROM
CONTRACT CLAIMS. In English history, the
earliest claim that we would now identify as a contract
claim was in Debt-Detinue, which existed prior to the
date of Glanvill€' streatisein 1188. Debt wasaclaimto
recover payment (in coin) of aparticular amount stated
in aproperly-executed document. But suing to recover
a sum stated in a document is only one aspect of
modern Contract Law. Today’'s contract claims also
include claimsfor misrepresentation, misfeasance, and
nonfeasance connected with contractual duties.

The historical record suggests that the earliest English
cases brought for misrepresenting the quality of
something being sold werein Deceit, separate and apart
from the underlying transaction. The earliest cases for
negligent performance of a contractual duty were
brought in Trespass and later Trespass on the Case.
Eventually what wewould call pure breach-of-contract
cases were brought in Assumpsit. See Section V.F of
this Article. Today, the law allows someone to sue for
amisrepresentation related to acontract either intort or
in equity for fraudulent inducement or in contract for
breach of warranty. Implied warranties arise by
operation of law in the same manner astort dutiesarise
by operation of law, not by agreement of the parties.
The law now allows someone to sue in negligence for
anegligently-performed contractual undertaking. Thus,
a breach of a contractual duty can give rise to both
contractual and tort claims, with different measures of
damages. It is becoming increasingly difficult to
distinguish atort claim arising out of contract from a
contract claims arising out of contract, and harder to
determine what kinds of damages are recoverable in
such a situation. Professor Grant Gilmore, in his book
Death of Contract (1974), argued that Contract Law
was being absorbed back into tort law. Courts are
struggling with that problem.

A. FRAUD IN THE INDUCEMENT. The Texas
Supreme Court has long held fraudul ent inducement of
acontract isgroundsfor relief in both contract and tort.
In Edward Thompson Co. v. Sawyers, 111 Tex. 378,
234 S. W. 874 (1921) (Greenwood, J.), the Court said:
“Promises made without intention of fulfillment, in
order to induce others to make contracts, are as
culpable and as harmful as are willful
misrepresentations of existing facts. Hence contracts
may be avoided alike for such fraudulent promises and
for such misrepresentations.” In Formosa Plastics
Corp. USAv. Presidio Eng'rs & Contractors, Inc., 960
SW.2d 41, 48 (Tex. 1998) (Abbott, J.), the Court said:

[T]ort damages are recoverable for a fraudulent
inducement claim irrespective of whether the
fraudulent representations are later subsumed in
acontract or whether the plaintiff only suffersan
economic loss related to the subject matter of the
contract. Allowing therecovery of fraud damages
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sounding in tort only when a plaintiff suffers an
injury that is distinct from the economic losses
recoverable under a breach of contract claim is
inconsistent with this well-established law, and
also ignores the fact that an independent legal
duty, separate from the existence of the contract
itself, precludes the use of fraud to induce a
binding agreement.

However, the plaintiff first must prove that he was
induced to enter into a contract. Haase v. Glazner 62
S.W.3d 795, 798 (Tex. 2001) (Enoch, J.). And he must
prove amaterial misrepresentation of fact, including a
misrepresentation of theintent to fulfill apromise made
at the time of contracting, and reliance. The Supreme
Court hasruled that “[a] promise of future performance
constitutes an actionable misrepresentation if the
promise was made with no intention of performing at
thetime it was made. ” Schindler v. Austwell Farmers
Coop., 841 S.W.2d 853, 854 (Tex. 1992) (per curiam).
“Failure to perform, standing alone, is no evidence of
the promisor's intent not to perform when the promise
was made. However, that fact is a circumstance to be
considered with other facts to establish intent.”
Spoljaricv. Percival Tours, Inc., 708 S.W.2d 432, 435
(Tex. 1986) (McGee, J.). In Spoljaric, the Court cited
to Chicago, T. & M.C. Ry. Co. v. Titterington, 84 Tex.
218, 224, 19 SW. 472, 474 (Texas Comm'n App.
1892), where the Court held that making apromise, in
connection with entering into a contract, with the
“intention to cheat and defraud existed at the time of
the making of the contract,” congtitutes fraud that will
justify setting aside the contract. Titterington did not
rule that such afal se promise would serve asthe basis
for damages for fraud.

In Miga v. Jensen, 96 S\W.3d 207, 210 (Tex. 2002)
(Enoch, J.), an employee sued his employer for breach
of contract and tort for failure to deliver stock options
to himaspart of hiscompensation. The Supreme Court
said:  “Jensen's conduct after Miga's resignation in
1994 and his dispute at trial over the contract's terms
are not evidence that Jensen did not intend to perform
when he offered Migathe PGE option in 1993. Thisis
aclassic breach of contract case; Miga has no cause of
action for fraud.” [Footnotes omitted.]

B. TORT CLAIMS ARISING OUT OF
CONTRACTUAL RELATIONSHIPS. Dating back
to early Trespass claims, then progressing through
Trespass on the Case, English law permitted aninjured
party to recover damages for negligent performance of
a contractual duty. In modern terms, in the old law of
England, what is now a contractual duty gave rise to
what is now atort duty, and the breach of the duty gave
rise to what is now a recovery of tort damages, not
what is now contract damages. The ability to recover
tort damagesfor breaching acontract undertakingisnot
easily reconciled with the modern division between
contract claims and tort claims.

In Sawyer v. Delany, 30 Tex. 479, 1867 WL 4638
(1867) (Morrill, C.J.), the Court considered aclaim by
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spouses where the wife had been injured when a
stagecoach, overloaded and driven by a drunk driver,
overturned, causing severe injury to thewife. Thejury
returned adamage award of $23,542 on tickets costing
$42.00. The Court said that the claim wasfor breach of
contract, not tort, but that the jury’s assessment of
damages was not error.

In Montgomery Ward & Co. v. Scharrenbeck, 146 Tex.
153, 157, 204 S.W.2d 508, 510 (1947) (Brewster, J.),
the Supreme Court said:

Accompanying every contract is a common-law
duty to perform with care, skill, reasonable
expedienceand faithfulnessthething agreed to be
done, and a negligent failure to observe any of
these conditions is a tort, as well as a breach of
the contract.

The case of Southwestern Bell Telephone Co. v.
Delanney, 809 S.W.2d 493, 494 (Tex. 1991) (Phillips,
C. J), involved the telephone company’s failure to
publish a yellow page listing for a person in the real
estate business, despite having contracted to do so. The
guestion arose whether the claim sounded in contract or
tort. Chief Justice Phillips wrote: “If the defendant's
conduct—such as negligently burning down a
house—would giverise to liability independent of the
fact that a contract exists between the parties, the
plaintiff's claim may also sound intort.” Id. at 494. He
continued: “Conversely, if the defendant's conduct--
such asfailing to publish an advertisement--would give
rise to liability only because it breaches the parties
agreement, the plaintiff's claim ordinarily sounds only
in contract.” 1d. at 494. Chief Justice Phillips aso
suggested looking at the nature of thelossto determine
if the claim sounded in tort or contract. “When the only
loss or damage is to the subject matter of the contract,
the plaintiff's action is ordinarily on the contract.” Id.
at 494. In this case, sincethe plaintiff pled negligence,
but sought to recover the benefit of his bargain, his
claim was in contract. Id. at 495. The DelLanney case
was an unsuccessful attempt to usetort law to make an
end run around Hadley v. Baxendale, EWHC J70
(1854), denying the recovery of lost profits for breach
of contract unless they were forseable.

Then-University of Texas School of Law Professor
William C. Powers, Jr. (later Dean of U.T. Law School
and now President of the University of Texas) wrote
back in 1992:

Texas law is murky, to say the least, on the
guestion of whether aplaintiff can recover under
a “tort” theory (rather than merely a “contract”
theory) for economic consequencesof negligence
during a defendant's performance (or non
performance) of contractual obligations. This
issue hasimportant practical consequences, such
as whether a plaintiff can recover punitive
damagesin adisputewith acontracting partner or
can recover in the absence of contractual privity.
This issue also has important theoretical

-05-

consequences for understanding the intersection
of tort law and contract law. [Footnote omitted.]

William C. Powers, J. and Margaret Niver,
Negligence, Breach of Contract, and the “ Economic
Loss” Rule, 23 Tex. Tech L. Rev. 477, 477 (1992).
While a number of Texas Supreme Court cases since
the early 1990s have grappled with the subject, it seems
that a firm basis has not yet been established for
distinguishing contract claims from tort claims that
arise from contractual relationships.

C. CONTRACTUAL PRIVITY AS A
RESTRAINT ON LIABILITY. It is a fundamental
rule of contract law that only parties in privity with
promisor can sue for breach of contract. Pagosa Qil
and Gas, L.L.C. v. Marrsand Smith, 323 S\W.3d 203,
210 (Tex. App.--El Paso 2010, pet. denied) (“To
establish its standing to assert a breach of contract
cause of action, a party must prove its privity to the
agreement, or that it is a third-party beneficiary”).
Since most suits for breach of contract are brought by
a contracting party or his assigns against the other
contracting party or his assigns, the issue of privity is
not often mentioned. We most often hear of the
Common Law’ srequirement of privity asthe historical
barrier that kept consumers from suing manufacturers
for injuries caused by a defective product. In that
situation, the transaction giving riseto the relationship
was a sale, and the actual sale was between aretailer
and the consumer, and there was no contract between
the manufacturer and the consumer, so that aclaim for
breach of warranty would not lie, nor would aclaim of
negligent performance of a contract lie because the
manufacturer’ s sale to the retailer had been concluded
prior to the consumer purchases, and because the
manufacturer’s sale to the retailer was a different
transaction from the retailer’ s sale to the consumer.

InJacob E. Decker & Sonsv. Capps, 139 Tex. 609, 612
,164 S.W.2d 828, 829 (Tex. 1942) (Alexander, C.J.),
the Supreme Court held a manufacturer of food liable
for breach of an implied warranty that food is
wholesome and fit for consumption. The Court said
that the claim did not arisein tort or contract; instead it
arose from public policy. And the manufacturer was
liable even absent privity of contract between the
manufacturer and the consumer. English law had long
held purveyors of food and drink strictly liable for
unsafe consumabl es. The Supreme Court’ sinnovation
wasto adapt that strict liability concept to amulti-level
distribution system and to extend liability back to the
manufacturer, who created the problemand whowasin
the best position of al participantsto avoid theharmin
thefirst place.

Eventually the doctrinal problem was solved with the
tort concept of “strict liability” espoused in Section
402A of the Restatement (Second) of Torts (1964).%%°
Privity was not required for strict liability claims. The
Texas Supreme Court adopted Section 402A into the
law of Texasin McKisson v. Sales Affiliates, Inc., 416
SW.2d 787, 788-89 (Tex. 1967) (Norvell, J.). And in
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Nobility Homes of Texas, Inc. v. Shivers, 557 SW.2d
77, 81 (Tex. 1977) (Pope, J.), the Supreme Court
eliminated a privity requirement for suing a
manufacturer for economiclossresultingfromabreach
of theUniform Commercial Code'simplied warranty of
merchantability. With McKisson and Nobility Homes,
the privity barrier for Texassuitsby aconsumer against
the manufacturer was eliminated for both qualifying
tort claims and qualifying contract claims. With the
privity barrier gone, the battle shifted to whether the
clam sounded in contract or in tort, because the
damages recoverable in tort are more extensive thanin
contract. See Section XX.G.2.

Section 2-318 of the U.C.C. took no position on
whether privity of contract was necessary to a suit for
breach of warranty. However, U.C.C. Section 2-318
extended a seller’ s warranties to a guest in the buyer’s
home and to members of the buyer's family or
household.®® In adopting the U.C.C. in 1966, the
Texas Legislature omitted U.C.C. Section 2-318, and
instead enacted a comment saying that the scope of the
sellegro'ls warranty would be determined by common
law.

Although alegal malpracticeclaim soundsintort, since
the underlying relationship incepts in contract, the
concept of privity of contract is still applied to
determine who can sue alawyer for legal malpractice.
Barcelo v. Elliott, 923 SW.2d 575, 577 (Tex. 1996)
(Phillips, C.J.) (“an attorney retained by a testator or
settlor to draft awill or trust owes no professional duty
of careto persons named as beneficiaries under the will
or trust™).

D. DAMAGESIN TORT VERSUS DAMAGES
IN CONTRACT.

1. Mental Anguish Damages. One key difference
between a breach of contract and breach of atort duty
is the recoverability of emotional distress damages.
Compare City of Tyler v. Likes, 962 S.W.2d 489, 494-
96 (Tex. 1997) (Phillips, C.J.) (discussing when
emotional distress damages can be recovered in tort),
with Stewart Title Guar. Co. v. Aiello, 941 SW.2d 68,
72 (Tex. 1997) (Cornyn, J.) (“a breach of contract
action will not support mental anguish damages’).
However, in City of Houstonv. Rhule, 377 SW.3d 734,
751 (Tex. App.--Houston [1st Dist] 2012, pet.
pending), the court affirmed the recovery of emotional
distress damagesfor breach of a settlement agreement,
reciting both a “specia relationship” and the
foreseeability of theemotional distress, andlimitingthe
recovery “under the circumstancesof thiscase.” (Atthe
time this Article was written, the City of Houston’s
petition for review is pending, but the City did not
challenge the award of mental anguish damages for
breach of contract.) In Freemanv. Harris County, 183
S.W.3d 885, 890 (Tex. App.--Houston [ 1st Dist.] 2006,
pet. denied), the same court of appeals permitted the
recovery of emotional distress damageswhen acoroner
wrongly disposed of an infant’s body, based on a
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“specia relationship” that grew out of the “contract-
like” duty under statute.

2.  Exemplary Damages. In Gulf Coast & Santa Fe
Ry. Co.v. Levy, 59 Tex. 542 (1883) (Stayton, A. J.), the
Supreme Court held that a husband could recover
mental anguish damages and exemplary damages for
the failure of the telegraph company to timely deliver
atelegram advising family members that his wife and
child had died. Admitting that the case arose from a
contractual relationship, the Court nonetheless
permitted the recovery of tort-like damages.

“The rule in this State is that exemplary damages
cannot be recovered for a simple breach of contract,
where the breach is not accompanied by a tort, even
though the breach is brought about capriciously and
with malice.” A. L. Carter Lumber Co. v. Saide, 140
Tex. 523, 168 SW.2d 629, 631 (Tex. 1943)
(Alexander, C.J.). “Even if the breach is malicious,
intentional or capricious, exemplary damages may not
be recovered unless a distinct tort is aleged and
proved.” Amoco Production Co. v. Alexander, 622
SW.2d 563, 571 (Tex. 1981) (Campbell, J.). Therule
goes back to Houston & T.C.R. Co. v. Shirley, 54 Tex.
125, 1880 WL 9375 (1880) (Gould, A.J.). However, the
inability to recover exemplary damages for breach of
contract was stated in Graham v. Roder, 5 Tex. 141
(1849) (Wheeler, J.), but in that case the Court
permitted the plaintiff to recover because he was
fraudulently induced to enter into a contract to suein
tort and recover exemplary damages. The Court said
exemplary damages can be recovered in cases where
“fraud, malice, grossnegligence, or oppression ‘mingle
in the controversy ...."" Id. at *4.

In Hall v. York, 22 Tex. 641, *1 (1859) (Bdll, J.), the
Court held that a party’s mere failure to own title to
land that he sold does not permit the recovery of
exemplary damages. The Court said: “Every man who
sellsland that does not belong to him, commitsafraud.
But unless there be additional circumstances of fraud,
and special damages resulting to the vendee, the
measure of damages against such a vendor, would be
only the purchase money and interest.”

In Briggs v. Rodriguez, 236 SW.2d 510 (Tex. Civ.
App.—San Antonio 1951, writref’dn.r.e.), Briggsacted
as agent in the Rodruguez’ s purchase of land. Shortly
before closing the purchase, the Briggs falsely told the
Rodriguezes, who could not speak or write English,
that the seller was demanding additional money for the
sale. The plaintiffs payed this money, and discovered
later that they had been defrauded by Briggs. The
Rodriguezesdid not suefor fraud. Instead they sued for
money had and received, and recovered ajudgment for
the extra payment, plus exemplary damages. The
guestion was whether exemplary damages were
available. In the majority Opinion, Justice Norvell
(later a Justice of the Texas Supreme Court)
acknowledged, without citation, thegeneral rulethat“a
recovery of exemplary damages cannot be based upon
a mere breach of contract.” Id. at 514. The rule, he
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wrote, should be limited to actual contracts, not
fictitiousones. Id. Justice Norvell cited to alaw review
article, Arthur L. Corbin, Waiver of Tort and Suit in
Assumpsit, 19 Yale L. Rev. 221 (1910), criticizing the
vestiges of the old form of pleading called “waiver of
tort and suit in assumpsit,” which was classified as a
contractual action (assumpsit) that would not support
exemplary damages. Id. at 514. Corbin noted in hislaw
review article that the claim was not based upon
agreement or consent and was not truly a contract
action in the modern sense. Justice Norvell wrote that
where a breach of contract also constituted a tort
accompanied by fraud, maliceor oppression, exemplary
damages could be recovered. Id. at 515, citing Gulf
Coast & Santa Fe Ry. Co. v. Levy. Justice Norvell
extended that rule to situations where “the act giving
rise to afictitiousimplied contract amountsto awilful
tort.” Id. at 515. Justice Norvell wrote that the rule
allowing exemplary damages for wilful, malicious or
fraudulent behavior wasof general application, andwas
not dependent upon common law form of actions,
which were never recognized in Texas. Id. Justice
Norvell suggested that, under the old common law
forms, the claim in the case at hand might better have
been characterized as a trespass on the case and not
assumpsit. Id. In dissent, Justice Murray suggested that
the plaintiffs selected a claim in implied contract
(money had and received) for the overpayment as
opposed to tort, because a claim for fraud would have
been measured by the value paid versus the value
received, and the land proved to be worth much more
than what the buyers paid. Id. a 518 (J. Murray,
dissenting).

E. “CONTORTS” Given the historica nexus
between tort law and Contract Law, it is easy to
understand that some claims fall near the dividing line
between the two types of claims. There are many
reasons a claimant might prefer one category over the
other: some tort claims based on contractual relations
required privity of contract, whiletortsdo not. Y ou can
recover mental anguish damages and exemplary
damages in tort, but not contract. You can recover
attorneys' feesin contract but not intort. The statute of
limitations for most tort claims is two years; for
contract claims the limitation is four years. The “hard
cases’ have caused the Texas Supreme Court to try to
articulate a standard to differentiate a contract claim
from atort claim.

If “the defendant's conduct would giveriseto liability
only because it breaches the parties' agreement, the
plaintiff's claims ordinarily sound only in contract.”
Noah v. University of Texas Medical Branch at
Galveston, 176 S.W.3d 350, 357 (Tex. App.--Houston
[1st Dist.] 2004, pet. denied).

““When the injury is only the economic loss to the
subject of a contract itself, the action sounds in
contract.”” Med. City Dallas, Ltd. v. Carlisle Corp.,
251 SW.3d 55, 61 (Tex. 2008) (Jefferson, C. J.)
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In Oliver v. Chapman, 15 Tex. 400 (1855) (Wheeler,
J.), the Court upheld an award of exemplary damages
against a defendant whom the jury found had
fraudulently induced an older man to transfer property
to him.

In George v. Hesse, 100 Tex. 44, 93 SW. 107, 107
(1906) (Gaines, C. J.) the Supreme Court held that,
where the “plaintiff sues to recover damages for a
fraudulent representati on by which he hasbeeninduced
to enter into a contract to his losg[,]” the proper
recovery is the “difference between the value of that
which he has parted with, and the value of that which
he has received under the agreement.” This recovery
has come to be known as the “out-of-pocket” rule.
Leyendecker & Associates, Inc. v. Wechter, 683 S.W.2d
369, 373 (Tex. 1984) (Robertson, J.).

However, where the claim is failure to fulfill
representations made at the time of contracting, “the
measure of damages . . . would ordinarily be the
difference between the contract price and the actual
value of the property.” Greenwood v. Pierce, 58 Tex.
130, 1882 WL 9588, *3 (1882) (Watts, J. Com. App.).
Where an action is brought for misrepresentations that
are essentially breaches of warranty, the law provided
for recovery for “the difference between the value of
the goods as warranted and the value as received.”
Johnson v. Willis, 596 SW.2d 256, 262-63 (Tex. Civ.
App.—Waco 1980), writ ref'd n.r.e., per curiam, 603
SW.2d 828 (Tex. 1980). Accord, Leyendecker &
Associates, Inc. v. Wechter, 683 S.W.2d at 373.

XXX. DUTY TO MITIGATE DAMAGES. The
doctrine of mitigation of damages “prevents a party
from recovering for damagesresulting from abreach of
contract that could be avoided by reasonabl e effortson
the part of the plaintiff.” Great Am. Ins. Co. v. North
AustinMUD, 908 S.W.2d 415, 426 (Tex. 1995) (Owen,
J.). The duty was described in Walker v. Salt Flat
Water Co., 128 Tex. 140, 96 S.W.2d 231, 232 (1936)
(Critz, J.), inthis way:

Where a party is entitled to the benefits of a
contract and can save himself from the damages
resulting from its breach at a trifling expense or
with reasonable exertions, it is his duty to incur
such expense and make such exertions.

Thedoctrinewasrecognizedin Houston & T.C. Ry. Co.
v. Mitchell, 38 Tex. 85, 1873 WL 7366, *8 (1873)
(Walker, J.), where the Court said: “Mitchell, in this
case, should have observed the rule that a party who
seeks redress against another for breach of contract, is
bound to use duediligence himself in preventing, asfar
as possible, the loss by reason of the breach.” Justice
Walker cited no authority for that principle. The
principle was repeated in Brandon v. Gulf City Cotton
Press & Mfg. Co., 51 Tex. 121, 1879 WL 7650, *5
(1879) (Bonner, A.J), where the Court cited Theodore
Sedgwick’'s Treatise on the Measure of Damages
(1847).
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The duty to mitigate damages does not apply where a
seller has breached a covenant of title to land, and a
third party asserts an adverse clam against the
property. Schneider v. Lipscomb County Nat. Farm
Loan Assn, 146 Tex. 66, 79, 202 S.\W.2d 832, 839
(Tex. 1947) (Smedley, J).

XXXI. THIRD PARTY BENEFICIARIES. In this
simplest case, a contract is between two parties, the
promisor and the promisee. Between two contracting
parties, privity of contract exists. Ordinarily privity of
contract is a necessary condition of a party’s right to
enforce a contract. See Section XXIX.C. In some
instances, however, the parties enter into acontract for
the promisor to provide a benefit to a third party, not
the promisee. Thethird party hasno contractual privity,
and has provided no consideration, both normally
required as a condition to enforceability. The law has
long reflected the right of the promisee to enforce the
contract agai nst the promisor who breached his promise
to provide a benefit to the third party. A separate
guestion arises whether the third party can bring suit
against the promisor to enforce the benefit to the third
party. Another complication isthe question of whether
and when the promisee can cancel the promisor's
obligation to the third-party beneficiary.

A. ACTIONS OF THE PROMISEE THAT
RELEASE THE PROMISOR. Sincethe promisee, of
acontract that hasathird-party beneficiary, created the
contractual obligation, he generally has the right to
release it. However, that right to release terminates
when the third-party beneficiary actsin reliance on the
contract, or otherwi se expresses assent and approval .**
Sincethe promisor’ s obligation to the third party arose
from contract, breach by the promisee discharges the
promissor from his obligation.®®® However, once the
right of the promiseeto rel ease the promisor expires, so
too do breaches by the promisee have no effect on the
third party’ s right to performance by the promisor.®®

B. THE THIRD PARTY'S RIGHT TO
ENFORCE.

“In no department of thelaw hasamore obstinate
and persistent battle between practice and theory
been waged than in regard to the answer to the
guestion: Whether a right of action accrues to a
third person from a contract made by others for
his benefit? Nor is the strife ended; for if it be
granted that the scaleinclinesin favor of practice,
yet the advocates of this result are continually
endeavoring to extend the territory which they
have conquered andto apply the doctrinesthereby
established to cases which should be governed by
other principles.”

So begins Harvard Law School Professor Samuel
Williston in his article, Contracts for the Benefit of a
Third Person, 15 Harvard L. Rev. 767 (1902).
Williston is quoting the opening lines of a treatise on
German law, but he says “[t]he fact that they are as
applicable to the common law in America as to the
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system of law of which the author wrote is enough to
show that the subject presentsintrinsic difficulties.” Id.
at 767. Williston suggeststhat “[t]he first step towards
a clear understanding of contracts for the benefit of
third personsisto differentiate several legally distinct
states of fact in which third personsare interested.” Id.
at 767.

The law of third party contracts continues to be
affected by the type of promise that is made. In
Professor Corbin’'s article on the subject, Arthur L.
Corbin, Contracts for the Benefit of Third Persons, 37
Yae L. Rev. 1008, 1008 (1918), he begins with trust
beneficiaries, who are classic third-party beneficiaries
of acontract between the trustor and the trustee. In the
typical express trust that is created for the benefit of
another, the beneficiary hasno privity with thetrustee,
and provided no consideration, and yet the beneficiary
has the right to sue the trustee for breach of the trust.
While the law has always treated express trusts
differently from ordinary contracts, Corbin sees no
distinction great enough to justify treating express
trusts differently from other contracts with third-party
beneficiaries. Id. at 1008-1009. Corbin goes on to
discusstheright of third-party beneficiariesto recover
assets from the promisor that in equity belong to the
third party. 1d. at 1009-1010. He also discusses
beneficiaries of insurance policies, creditor-
beneficiaries, mortgagee-beneficiaries, and more. Id. at
1111-1118. While surety agreements have maintained
alaw of their own, in the years since Williston wrote
his article on third-party beneficiaries, the law has
moved away from fact patterns to generally-stated
rules. At the present time, setting aside surety
agreements, Texas law provides that “[a] third party
may enforce a contract it did not sign when the parties
to the contract entered the agreement with the clear and
express intention of directly benefitting the third
party.” Tawes v. Barnes, 340 SW.3d 419, 425 (Tex.
2011) (Green, J.). “When the contract confers only an
indirect, incidental benefit, athird party cannot enforce
the contract.” Tawes, 340 SW.3d at 425.
“Traditionally, Texas courts have maintained a
presumption against third-party beneficiary
agreements.” Tawes, 340 SW.3d at 425. Thus, the
guestion of enforcement by athird-party beneficiary is
a question of the intent of the promissor and the
promisee. Accord, South Texas Water Authority v.
Lomas, 223 S.W.3d 304, 306 (Tex. 2007) (per curiam).

The right of a third-party beneficiary to sue on the
contract was recognized in McCown v. Schrimpf, 21
Tex. 22, 1858 WL 5413, *4 (Tex. 1858) (Whedler, J.),
where Justice Wheeler wrote:

“Where one person makes a promise to another
for the benefit of athird person, that third person
may maintain an action upon such promise.”
Schemerhornv. Vander hayden, 1 Johns. 139. Nor
is it necessary that the name of the person for
whose benefit the promise is made, should, in
terms, be used. It will be sufficient if he be in
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some measure pointed out and designated as the
person intended.

The Schemerhorn case was per curiam opinion from
the Supreme Court of New Y orkin 1806. Schemerhorn
relied on Dutton v. Poal, (2 Lev. 210.), decided by the
King sBenchin Englandin 1677, later affirmed in the
Exchequer Chamber. The third party’ sright to enforce
was reconfirmed in Edds v. Mitchell, 143 Tex. 307,
319-20, 184 S\W.2d 823, 829-30 (1945) (Smedley,
Comm'r.).

The principle, that “where one person for a valuable
consideration makes a promise to the person from
whom the consideration movesfor the benefit of athird
person, such third person may maintain an action
thereon,” wasstated in Allenv. Traylor, 212 SW. 945,
946 (Tex. Com. App. 1919, judgm’ t adopted). The sole
authority cited for the rule was 3 Pomeroy, A Treatise
on Equity Jurisprudence § 1207. Id.

C. ARTICLESOF INTEREST.

. Samuel Williston, Contracts for the Benefit of a
Third Person, 15 Harv. L. Rev. 767 (1902).

. Arthur L. Corbin, Contracts for the Benefit of
Third Persons, 27 Yale L. J. 1008 (1918).

. Ira P. Hildebrand, Contracts for the Benefit of
Third Partiesin Texas, 9 Tex. L. Rev. 125(1931).

XXXII. CHOICE OF LAW. Where the law of
another state or nation affects the “validity, nature,
obligation and interpretation of a contract,” the law
must be made known to the court or elseit is presumed
that the sister-state or foreign law isthe same asthe law
of Texas. Crosby v. Huston, 1 Tex. 203, 1846 WL
3613, *21 (1846) (Hemphill, C. J.) (the Supreme Court
declined to take judicia notice of the law of
Mississippi).

A. THE LEX LOCI CONTRACTU/LEX FORI
RULES. The validity and legal effect of contracts and
land grants, made in Texas before the adoption of the
Common Law of Englandin 1840, was governed by the
Spanish civil law of the time of contracting or of the
grant. Miller v. Letzerich, 121 Tex. 248, 254 49 SW.2d
404, 408 (1932) (Cureton, C. J.). After the Common
Law was adopted, the rule on choice of law and
contracts was that the formation and construction of a
contract was governed by the law where the contract
was formed (lex loci contractus), and the remedies
available to enforce the contract were governed by the
law of the forum (lex fori). Hill v. McDermot, Dallam
419, 422 (1841) (Hutchinson, J.); Huff v. Folger,
Dallam 530 (1843) (Baylor, J.). Where the law of the
place of contracting was not proven, the law of the
forum would be applied. Hill v. McDermot, Dallam
419, 422, 1841 WL 3123 *2 (1841) (Hutchinson, J.)
(refusing to take judicia notice of laws of Georgia).
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The Supreme Court of the Republic of Texas early on
decided that, where a contract was made in one state
and the place of payment was another state, interest
wasto be computed accordingto thelaw of the place of
payment . Cook v. Crawford, 1 Tex. 9 (1846)
(Lipscomb, J.); Burton v. Anderson, 1 Tex. 93 (1846)
(Lipscomb, J.); Andrews v. Hoxie, 5 Tex. 171, 1849
WL 4073 (Tex. 1849) (Wheeler, J.) (Louisiana usury
law applied)®®; Wheeler v. Pope, 5 Tex. 262 (1849)
(Lipscomb, J.). The rule also developed that, upon
failure to prove the interest allowable under the other
state’ slaw, no interest could be recovered. Andersonv.
Hoxie, 5 Tex. 171 (1849) (Wheeler, J.), criticized by
Able v. McMurray, 10 Tex. 350 (1853) (Wheeler, J.)
(saying that he would prefer to presume that the sister
state’slaw was identical to Texas law).

B. THEMOST SIGNIFICANT RELATIONSHIP
RULE. In 1945 Indiana became the first state to
overturn the lex loci contractu rule and to apply a
“modern” ruleinstead, themost significant rel ationship
rule®® The American Law Institute published the
Restatement (Second) of Conflict of Lawsin1971. The
centerpoint of the Restatement (Second)’ s approach to
choice of law issues was the “most significant
relationship” test. Asapplied to contracts, Restetement
(Second) § 188 provides:

§ 188. Law Governing In Absence Of Effective
Choice By The Parties

(1) The rights and duties of the parties with
respect to an issue in contract are determined by
the local law of the state which, with respect to
that issue, hasthe most significant relationship to
the transaction and the parties under the
principles stated in § 6.

In Smithson v. Cessna Aircraft Co., 665 S.W.2d 439,
445 (Tex. 1984) (Spears, J.), the Texas Supreme Court
abandoned thelex loci contractu rulefor contracts, and
adopted the most significant relationship test.

C. CHOICE OF LAW CLAUSES. Chief Justice
Marshall wrote, in Wayman v. Southard, 23 U.S. (10
Wheat.) 1, 48, 1825 WL 3149, *23 (1825), that “in
every forum a contract is governed by the law with a
view to which it was made.” Accord, DeSantis v.
Wackenhut Corp., 793S.W.2d 670, 677—78 (Tex.1990)
(Hecht, J.). However, if the parties choose the law of a
state that would declare a law invalid, that choice of
law will not be honored. Restatement (Second) of
Conflict of Laws § 187, cmt. on Subsection 2 (1971).

XXXII. THE ASSIGNMENT OF
CONTRACTUAL RIGHTSAND OBLIGATIONS.
An assignment is a contract in which a right or
obligation is transferred from the assignor to the
assignee. D Design Holdings, L.P. v. MMP Corp., 339
S.W.3d 195, 200-01 (Tex. App.--Dallas 2011, no pet.).
When the item transferred is a contract right, then the
assignment is a contract between the assignor and the
assigneeto transfer tothe assigneethe assignor’ srights
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or obligations under the underlying contract. After the
assignment of a contract right, the assignee now
becomes the counterparty on the original contract.
Thus, an assigned contract right involvestwo contracts,
and the two must be analyzed separately.

A. WHAT CONTRACTUAL RIGHTS ARE
ASSIGNABLE? Under the English Common Law,
contract rights were not assignable. Cartwright v. Roff,
1 Tex. 78, 82 (1846) (Lipscomb, J.) (action in Debt
could not be maintained by an indorsee of anote or bill
due to lack of privity of contract). Under Texas law,
however, “[a]ls a general rule, all contracts are
assignable.” Crim Truck & Tractor Co. v. Navistar
Intern. Transp. Corp., 823 SW.2d 591, 596 (Tex.
1992) (Cornyn, J.). That law goes very far back. In
Hopkins v. Upshur, 20 Tex. 89, 1857 WL 5185, *5
(Tex. 1857) (Roberts, J.), the Supreme Court upheldthe
assignability of a charitable subscription to a church,
which assigned the subscription to a contractor who
sued upon it. In State Farm Fire & Cas. Co. v. Gandy,
925 SW.2d 696, 706 (Tex.1996) (Hecht, J.), the
Supreme Court traced the history of the assignability of
contractual rights, from the period when no rightswere
assignable to the period when all but certain tort claim
were not assignable. Justice Hecht's Opinion
demonstrated that assignability of contract claims was
an exception, not the norm.

Uniform Commercial Code Section 2.210(a) permitsa
contracting party to “perform his duty through a
delegate” unless otherwise agreed, or unless the other
contracting party “has a substantial interest in having
his original promisor perform or control the acts
required by the contract.”®®” Section 2.210(b) permits
all rights of either a seller or a buyer to be assigned,
except where the contract negates that right, or where
“the assignment would materially change the duty of
the other party, or increase materially the burden or risk
imposed on him by his contract, or impair materially
his chance of obtaining return performance.” %%

B. WHATCONTRACTUAL RIGHTSARENOT
ASSIGNABLE? A contract may contain an anti-
assignment clause, and whenit does, itisusually given
effect. Reef v. Mills Novelty Co., 126 Tex. 380, 89
SW.2d 210, 211 (1936) (Harvey, Comm'r).

There are some instances where an assignment cannot
be made by virtue of public policy. Typically these
prohibitionsinvolvetort claims. See Sate FarmFire&
Cas. Co. v. Gandy, 925 S.W.2d 696, 706 (Tex. 1996)
(Hecht, J.) (medical malpractice claim not assignable).
“Rights arising out of contract cannot be transferred if
they involve a relation of personal confidence, such
that the party whose agreement conferred those rights
must haveintended themto be exercised only by himin
whom he actually confided.” Moore v. Mohon, 514
S.W.2d 508, 513 (Tex. Civ. App.—Waco 1974, no writ),
citedin CrimTruck & Tractor Co. v. Navistar Intern.
Transp. Corp., 823 SW.2d 591, 596 (Tex. 1992)
(Cornyn, J.). Thiswasthe law announced in Hudson's
Adm'rs v. Farris, 30 Tex. 574 (1868) (Lindsay, J.),
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where the Court held that an agreement to convey part
of atract of land to a surveyor in exchange for his
services was not assignable, since it was “based upon
theskill, theintelligence, and the practical knowledge’
of the surveyor. Accord, Menger v. Ward, 87 Tex. 622,
626, 30 S.W. 853, 855 (1895) (Brown, J.). In Missouri,
K & T. Ry. Co. of Texasv. Carter, 95 Tex. 461, 479-80
68 .SW. 159, 166 (1902) (Brown, J.), the Court
interpreted a Texas statute allowing contracts to be
assigned as allowing a successor railroad to accede to
the duties of the assignor with regard to maintaining
equipment. Williston's Treatise on Contract § 74:32
notes that the rights under a personal service contract
can be assigned even if the obligations cannot.

C. EFFECTS OF ASSIGNMENT. Generdly
speaking, an assignment of a claim under a contract
gives the assignee legal title to the right. Devine v.
Martin, 15 Tex. 25, 26 (1855) (Wheeler, J.). “After
making avalid assignment, an assignor losesall control
over the chose and can do nothing to defeat the rights
of the assignee.” Johnson v. Structured Asset Services,
LLC, 148S.W.3d 711, 722 (Tex. App.--Dallas2004, no
pet.). Further, “[a]n assignee can recover either in his
own name or inthat of the assignor.” Texas Machinery
& Equipment Co. v. Gordon Knox Qil Co., 442 SW.2d
315, 317 (Tex. 1969) (Smith, J). Where it is an
obligation that is assigned (or delegated), generaly
speaking the assignment is effective only if the other
contracting parties consents to the assignment, and the
original assignor of the obligation remains liable as a
surety on the obligation.

D. LAND TITLE RECORDING STATUTES.
Recordation statutes say that a buyer’ s true ownership
interest in land is not good against the claim of alater
bona fide purchaser for value without notice of the
prior claim, unlessthetransfer by whichthe owner took
title isrecorded in the deed record office of the county
where the land is located. Miller v. Alexander 8 Tex.
36, 1852 WL 3904, *6 (1852) (Wheeler, J.). TheTexas
Property Code, Section 13.001(a) provides that “[a]
conveyance of real property or an interest in real
property or a mortgage or deed of trust isvoid asto a
creditor or to a subsequent purchaser for a valuable
consideration without notice unless the instrument has
been acknowledged, sworn to, or proved and filed for
record as required by law.”

E. BONAFIDEPURCHASERSFORVALUE.In
Madison v. Gordon, 39 S.W.3d 604, 606 (Tex. 2001)
(per curiam), the Supreme Court gave this overview of
the doctrine of abona fide purchaser for value:

A bona fide purchaser is not subject to certain
claims or defenses. . . . To receive this special
protection, one must acquire property in good
faith, for value, and without notice of any
third-party claim or interest. . . . Notice may be
constructive or actual. . . . Actual notice rests on
personal information or knowledge.

Constructive notice is notice the law imputesto a
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person not having personal information or

knowledge.[Citations omitted.]

This has always been the law of Texas. In Pierson v.
Tom, 1 Tex. 577, 1846 WL 3658, *5 (1846) (Lipscomb,
J.), the Court held that a buyer who paid consideration
had valid title to slaves as against the claim of the
seller’s creditor, even if the sale was in fraud of the
creditor’ srights, aslong as the buyer was not aware of
the fraudul ent circumstances. Justice Lipscomb wrote:
“the law protects and favors innocent purchasers fully
as much as creditors. The reason in founded in good
sense and the convenience of mankind; were it
otherwise, themost innocent transaction would often be
visited with the penalties of fraud.” Id. at *5. The
creditor argued, unsuccessfully, that the fact the seller
did not have possession of the slaves at thetime of sale
put the buyer on notice of an adverse claim. Id. at *5.
Pierson lost on retrial, and lost his subsequent appeal .
Pierson v. Tom, 10 Tex. 145, 1853 WL 4292 (1853)
(Wheeler, J.).

In Chandler v. Fulton, 10 Tex. 2, 1853 WL 4265 (Tex.
1853) (Wheeler, J.), the Court considered whether a
vendor who sold goods on credit properly stopped
delivery to apurchaser who had becomeinsolvent. The
“right of stoppage in transito” was not contested. The
guestions in the case were (i) whether delivery had
occurred, in which event the right of stoppage ended,;
and (ii) whether the assignment of the bill of lading to
a BFP cut off the right of stoppage. In the case, the
transport company refused to deliver the goods to the
vendee because of delinquent payments, so Justice
Wheeler felt that delivery had not been accomplished,
and the right of stoppage had not terminated. Justice
Wheeler held that the assignment of the bill of lading
did not defeat the right of stoppage because the
assignee had notice of the vendees insolvency, and
because the assignment was really a mortgage and not
asae. Justice Wheeler’ s Opinion isthick with the law
of sales. He cited to Kent’s Commentaries, Abbot on
Shipping, and decisions of various American states. He
even adverted without citation to the view of the Court
of King's Bench. Id. a *12. Wheeler nonetheless
reversed on behalf of the assignee of the bill of lading
because the tria court’s jury instructions were
excessively favorableto thevendor. He concluded with
aninformational statement that the right of stoppagein
transito does not rescind the contract or divest the
vendee of title, but rather recognizes the vendor’slien
for non-payment of the purchase price, which persists
until delivery to the vendee. Wheeler also commented
that, when the fight is between an unpaid vendor and a
creditor of the vendee, it is not right that the goods of
one man should be used to pay the debts of another. Id.
at *14. He stated that, when the bill of lading is
transferred by way of mortgage or pledge, thevendor is
entitled to all valuein excess of the mortgagee' sclaim.
Id. at *14. Wheeler also said that the vendor’s lien
would not be defeated by the purchaser's genera
assignment for the benefit of creditors, or by a seizure
of the property by the buyer’ s creditors, asthe creditor
would be on notice of the buyer’s insolvency. And
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Wheeler said that asale to aBFP, without abill of sale,
would not extinguishtheseller’ slien, sincetheabsence
of the bill of sale gave constructive natice that the
goods had not been paid for. Id. at 11.

In Todd v. Caldwell, 10 Tex. 236 (1853) (Wheeler, J.),
the Court stated that where the owner of land
contracted to sell theland, but the buyer failed to make
payment when due, the owner was free to rescind the
contract. The rule was extended in this case to a
situation where the buyer presented a draft drawn on a
third party without good reason to believe that the draft
would be honored. The rule was not changed simply
becausethebuyer assigned hisclaimunder the contract
to athird party for value.

In Mosely v. Gainer, 10 Tex. 393, 1853 WL 4360
(1853) (Hemphill, C.J.), the Court held that a party
buying personal property with notice of an adverse
claim buys the property subject to that claim. Where
the transfer isin fraud of creditors, and the transferee
knows that, the sale is void.

In Watson v. Chalk, 11 Tex. 89, 1853 WL 4408 (1853)
(Lipscomb, J.), Curtis sold land to Smith who sold the
land to Fletcher who sold it to Watson. Neither Smith
nor Fletcher registered their deeds, but Watson did.
Curtis then sold the same land to Chalk, for valuable
consideration. The Court held that Chalk was a BFP,
and that he acquired good title from Chalk. Smith and
Fletcher did pass title as between them and Fletcher,
but because they failed to record the deeds, Chalk had
no notice of their claimsand histitle was superior. The
filing of Watson’' s deed wasnot noticethat Curtis' title
had passed to Fletcher or Watson. Justice Lipscomb
wrote, without citation to authority: “[i]lt is a
well-established rule of equity jurisprudence, that when
one of two innocent persons must suffer, the loss must
fall on the party who has been least diligent to prevent
the fraud.” Id. at 3.

In Mayfield v. Averitt's Adm'r, 11 Tex. 140, 1853 WL
4419 (1853) (Lipscomb, J.), the Court held that a
buyer, who purchased s aveswith noticethat they were
claimed by another, was not a BFP and thus took
subject to that claim. The fact that the adverse claims
was not “general and notorious,” would matter only if
notice to the purchaser “had been attempted to be
established as a fair deduction from such notoriety.”
Here, actua notice was proven, and it was sufficient.

InWatkinsv. Edwards, 23 Tex. 443, 1859 WL 6299, * 2
(1859) (Whedler, C.J.), the Court wrote that in order to
prove BFP status, the proponent must show three
things: (i) that he was a purchaser “bonafide”; (ii) that
he purchased without actual or constructive notice of
the third person’s title; and (iii) that he paid
consideration (mere recitals of consideration are not
enough). As authority, Chief Justice Wheeler cited an
appellate case from the Ontario Chancery Court, and
from appellate courts of Alabama, Tennessee, New
Y ork, South Carolina, and the U.S. Supreme Court.
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When it comesto notice of the seller’ sright to transfer
ownership, in Davis v. Loftin, 6 Tex. 489, 1851 WL
4019 , *6 (1851) (Wheeler, J), the Court said:
“Possession of property is prima facie evidence of
ownership. Asagainst amerewrongdoer it issufficient
evidence of title to enable the plaintiff to recover the
possession of which he has been wrongfully deprived,
although the plaintiff claim under a title which is
defective.”

U.C.C. Section 2.403 contains a BFP rule. Under
Section 2.403(a) providesthat “[a] purchaser of goods
acquiresall titlewhich histransferor had or had power
totransfer . ... A person with voidabletitle has power
to transfer a good title to a good faith purchaser for
value.”®%

F. NEGOTIABLE INSTRUMENTS.

1. Early Texas Law. Chief Justice Hemphill, in
Rossv. Smith, 19 Tex. 171, 1857 WL 5079, *2 (1857)
(Hemphill, C.J), summarized the early Texas law on
negotiabl e instruments in this way:

Theonly instrumentsinwhich thelaw recognizes
the property as passing, like coin, with the
possession, are those termed negotiable, and
which are transferable by delivery, viz.: billsand
notes payable to bearer, or payable to order and
indorsed in blank. The legal right to the property
secured by such instruments passes by delivery;
andthe possessionis primafacie evidenceof right
inthe property. Suchinstruments passhby delivery
from hand to hand; and though they may have
been lost or stolen from the true owner, yet the
possession of the holder is prima facie proof of
right; and if hebeabonafidetransfereefor value,
his title will be perfect, whether the one from
whom he receives the instrument had any title or
not.

The case of Salkirk v. Betts, Dallam 471, 472 (1842)
(Hutchison, J.), decided under the Spanish law existing
before the Common Law was introduced into Texas,
established that an assignee of a note payable to the
holder could enforce payment of the note against the
original maker of the note. On January 28, 1840, Texas
adopted a law permitting the assignment of both
negotiable and non-negotiable instruments, and
permitted assigneesto sue on negotiableinstrumentsin
their own names.®*® Knight v. Holloman, 6 Tex. 153,
1851 WL 3947, 86 (1851) (Wheeler, J.). The statute
applied not just to promissory notes and bills, but also
to all writteninstruments. Id. That law did not apply to
notessigned prior toits effective date. Such noteswere
governed by the civil law. Selkirk v. Betts, Dallam 471
at 472. In Cavenah v. Somervill, Dallam 532, 532
(1843) (Ochiltree, J.), the purchaser of a note was
entitled to collect against the maker, despite a claim
that the note resulted from a bet on a horse race, which
was not illegal anyway.
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InDiamond v. Harris, 33 Tex. 634, 1870 WL 5803, *3
(Tex. 1870) (Walker, J.), the Court indicated that anote
assigned after it has matured is “subject to all
outstanding equities.” The Court explained: “ Thenote
wasdishonored by being over due, and thisshould have
put him upon inquiry.”

The 1840 statute prohibited the maker of the notefrom
asserting against an assignee any claims the maker
knew about prior to signing the note. In Jones v.
Primm, 6 Tex. 170, 1851 WL 3951 (1851) (Wheeler,
J.), abona fide purchaser of a promissory note could
enforce it as againgt a co-maker's claim that his
signature was not property affixed to the note. In
Greneaux v. Wheeler, 6 Tex. 515, 1851 WL 4021, *5-6
(1851) (Hemphill, C.J.), the Court noted the general
rulethat personal property cannot beacquired fromone
who has no title to it. The Court noted, however, an
exception for promissory notes and hills payable to
bearer, which are transferable as cash, although they
must be acquired bonafide and for good consideration.
Under early Texas law, promissory notes that were not
negotiablewereheld by assigneessubject to all equities
and all defenses available to the payee. Boyd v.
Tarrant, 14 Tex. 230, 1855 WL 4870, (Tex. 1855)
(Wheeler, J.).

2. Uniform Negotiable Instruments Act. The
Uniform Negotiable Instruments Act (NIA) was
promulgated by the National Conference of
Commissioners on Uniform State Laws (NCCUSL) in
1896. TheNIA wasadopted in Texasin 1919, and was
repealed June 30, 1966, the effective date of Texas's
adoption of the U.C.C.

3. U.C.C. Section 3.305. U.C.C. Section 3.104
defines a negotiable instrument as an “unconditional
promise or order to pay afixed amount of money . ..,"
provided it is payable to bearer or to order, upon
demand or at a definite time, and does not contain an
undertaking to do additional acts, with certain
exceptions. In 1/2 Price Checks Cashed v. United Auto.
Ins. Co., 344 SW.3d 378, 383-84 (Tex. 2011)
(Guzman, J.), the Court held that a check is awritten
contract and a negotiable instrument. U.C.C. Section
3.305 sets out the defenses that are available to a
negotiable instrument that has been assigned and is
held by a holder in due course. Defenses that are
recognized are infancy, duress, lack of legal capacity,
illegality, fraud such that he signer does not know the
character or essential terms of the instrument, and
bankruptcy discharge.

XXXIV. PARTY AUTONOMY. Since Contract
Law is at its core the law governing consensual
relationships between contracting parties, one would
expect that freedom to contract, or party autonomy,
would bethe watchword in thefield. Thisisonly party
true. Parties are free to contract only within certain
bounds (public policy, illegality, usury limits, restraint
of trade, invidious discrimination, etc.). If the contract
is to be enforced by the state, it must be created in
accordance with certain requirements on which
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enforcement isconditioned. If acontractisbrought into
court, it will beinterpreted according to standards that
exist independently from the parties to the contract. In
many fields, extensivelegidation hasbeen adopted that
provides default provisions for contracts that do not
expressly address an issue. At an even more
fundamental level, there are opposite views, one
extreme being that consenting parties should befreeto
define their contractual rights and remedies without
override by the government, and the other extreme
being that the government should enforce contracted
rights and obligations only when that meets current
notions of “distributive justice,” or asense of fairness.

A. THELIBERTY TOCONTRACT.InLawrence
v. CDB Servs,, Inc., 44 SW.3d 544, 553 (Tex. 2001)
(O'Neil, J.), the Supreme Court said: “we have long
recognized astrong public policy infavor of preserving
thefreedom of contract.” In Curleev. Walker, 112 Tex.
40, 244 SW. 497, 498 (Tex. 1922) (Pierson, J.), the
Court said: “[T]he law recognizes the right of parties
to contract with relation to property as they see fit,
provided they do not contravene public policy and their
contracts are not otherwise illegal.” The Curlee v.
Walker articulation isthat Contracts must be enforced
unlessthey areillegal or violate public policy. In fact,
these two constraints give the Legislature and the
courts wide latitude to curtail the enforcement of
contracts.

B. CONSTITUTIONAL RESTRAINTS ON
IMPAIRMENT OF EXISTING CONTRACTS. For
the most part, the Federal government is subject to the
ordinary rules of contract onceit entersinto a contract.
However, the Federal government reservestheultimate
power of the sovereign, such as the power to
appropriate property during wartime, the power of
eminent domain (while paying just compensation), etc.
The state governments are prohibited by the U.S.
Congtitution’s Contract Clause from impairing the
obligation of existing contracts. They are also limited
by the Privileges and Immunities Clause from
discriminating against residents of other states, and
they are probably still limited to some extent by
substantive due process of law, athough that legal
doctrineis used infrequently at the present time.

C. LIMITS ON AUTONOMY. While some
contract theorists have talked about how contracts are
the epitomeof freedom of choice, infact parties' ability
to contract has always been restricted to some extent.
Examples of legislative and Common Law limitations
on the freedomto contract includethe statute of frauds,
statutesof limitations, statues setting limitson usurious
lending, limits on the right of married persons to
contract, voidability of contracts of minors and
incompetents, laws and court rulings establishing that
certain contractual warranties cannot waived, and the
like.

D. ALTERINGPROCEDUREANDEVIDENCE
RULES. Contracting parties have some authority to
alter by agreement rules of procedure and rules of
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evidence. Most of the authority to do so relates to
agreements reached after the law suit has been filed.
However, the law alows the parties to contract in
advance of litigation, in some instances.

1. Altering Statutes of Limitations. In Gautier v.
Franklin, 1 Tex. 732 (1847) (Hemphill, C.J.), the Court
held that parties are not able to ater the statute of
limitations.

2. Confession of Judgment. Texas Rule of Civil
Procedure 314 permitsaparty to confessjudgment, but
subject to certain restrictions. A petition must be filed
and the justness of the debt or cause of action sworn to
by the person taking the judgment. If the confession of
judgment is given by an attorney, his’/her power of
attorney must befiled and recited in thejudgment. The
judgment can be impeached for fraud “or other
equitable cause.” In Texas Finance Code § 342.504,
lendersareoutright prohibited fromtakingaconfession
of judgment.

3. Waiver of Service. Texas Rule of Civil
Procedure 119 permits a party to waive service of
citation, but only after the suit isfiled, and the waiver
must be sworn, and the party must first be shown a
copy of the petition. An alleged father who executes a
waiver of interest in a child born out of wedlock can
waive service of citation prior to the suit being filed,
Tex. Fam. Code § 102.009(8)(8), as can a parent who
executes an affidavit of relinquishment of parental
rights, Tex. Fam. Code § 161.103(c)(1). See Brown v.
McLennan County Children's Protective Servs., 627
S.W.2d 390, 393 (Tex. 1982) (Wallace, J.) (approving
a presuit waver of citation in an affidavit
relinquishing parental rights)

4. Presuit Waiver of Jury. In that case of In re
Prudential Ins. Co. of Am., 148 SW.3d 124, 135-36
(Tex. 2004) (Hecht, J.), the Supreme Court held that
parties can include in their contracts a waiver of the
right to ajury if the contract ends up being the subject
of litigation. In that case, the contractual waiver was
attacked as violating public policy because it “gives
partiesthe power to alter the fundamental nature of the
civil justice system by private agreement.” Justice
Hecht responded that thisisalready truewith regard to
choice of law, choice of forum, submission to personal
jurisdiction, and opting out of litigation in favor of
arbitration. 1d. at 131.

5. Waiver of Hearsay Rule. In Thompson v. Ft.
Worth & RG.RY, 31 Tex. Civ. App. 583, 73 S.W. 29,
30 (Tex. Civ. App. 1903, no writ), the court upheld a
pre-suit agreement to alow a fact to be proved by
hearsay evidence. This particular case has an estoppel
component that may distinguish it from a purely
contractua principle.

6. Altering Presumption and Burden of Proof.
The Texas Family Law Practice Manual, published by
the State Bar of Texas Book Fund in conjunction with
the State Bar's Family Law Section, contains a form
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premarital agreement form (Form 48-3) that says that
property heldinaspouse'sindividual nameispresumed
to be that spouse's separate property (1 18.3). That is
the opposite of what Texas Family Code Section
3.003(a) says. Paragraph 3.4 of the form negates any
presumptive ownership resulting from commingling.
Paragraph 3.9 lists facts that cannot be considered
evidence of intent to create community. Paragraph 7.1
says that jointly-held property "may not be deemed to
be community property,” and that absent records of
each party's contribution (that is, oral testimony hasno
probativeweight), ownershipisconclusively presumed
to be 50-50. There are no appellate cases that validate
this kind of tinkering with presumptions and rules of
evidence, and no law review articles appear to have
been written on the subject.

7. Arbitration Agreements. Studiesof the German
roots of Anglo-Saxon law suggest that legal disputes
werelargely resolved by arbitration, not litigation. This
may have been much more civilized than trial by battle
or trial by ordeal. Arbitration was recognized as a
valuable aternative to litigation from the birth of the
United States and the birth of Texas, and parties were
considered free to contract themselves right out of the
courthouse. However, a question of party autonomy
aroseinHall Street Associates, LLCv. Mattel, Inc., 128
S.Ct. 1396 (2008), wherethe U.S. Supreme Court held
that the Federal Arbitration Act did not allow partiesto
agreeto expand judicial review of an arbitration award
beyond the statutory grounds for vacatur listed in the
Act. As a practica matter, that made the arbitrator’s
decision difficult to overturn and was a disincentive to
arbitration. When the equivalent issue was brought
beforethe Texas Supreme Court, in Nafta Traders, Inc.
v. Quinn, 339 SW.3d 84 (Tex. 2011) (Hecht.J)), the
Court rejected the rationale of Hall Street for purposes
of the Texas Arbitration Act (“TAA"). A unanimous
Court held that, under the TAA, parties can agree that
the arbitrators may not reach a decision based on
reversible error, and if that happens, then the award
may be set aside by the trial or appellate court, on the
TAA 8 171.088(a)(3)(A) ground that "the arbitrators
exceeded their powers." NAFTA Traders, 399 S.W.3d
at 93. Such an agreement is no more, Justice Hecht
wrote, than agreeing to limit an arbitrator's power to
that of ajudge. Id.

8. Recovery of Attorney’s Fees. Texas Civil
Practice and Remedies Code Section 38.001 provides
that a successful party in a suit to enforce an oral or
written contract isentitled to receive attorney’ sfees. In
International Group Partnership v. KB Home Lone
Sar L.P., 295 S.W.3d 650 (Tex. 2009) (Willett, J.), the
court said that “[p]arties are free to contract for afee-
recovery standard either looser or stricter than Chapter
38's....” Id. at 653.

D. THE ABILITY TO ALTER RULES OF
CONTRACT LAW.

1. Merger Clauses. InMillikenv. Callahan County,
69 Tex. 205, 210, 6 S.W. 681, 684 (Tex. 1887) (Willie,
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C.J.), the Court said: “The general rule is that where
the written contract is clear and certain, it must be
taken to express the will of the parties; and it is not
proper to look elsewhere for their intention. Jones,
Com. & Tr. Cont. 8 174. All preliminary negotiations,
whether written or unwritten, which have led to the
execution of the agreement, are deemed to have been
absorbed and merged in it, and the writing must be
taken as expressing the final views of the parties. 2
Whart. Cont. 8§ 643.” Therule of merger isparticularly
strong when the written contract contains arecital that
the agreement “ contains the entire agreement between
the parties’ or similar merger provision. Weinacht v.
Phillips Coal Co., 673 SW.2d 677, 679 (Tex.
App.—Dallas1984, nowrit); Raglandv. CurtisMathes
SalesCo., 446 SW.2d 577,579 (Tex. Civ. App.—Waco
1969, nowrit) (“Theparol or extrinsicevidencerule‘is
particularly applicable where the writing contains a
recital that it containsthe entire agreement between the
parties and the other recited provisions in the present
written agreement”), which cited 30 Am.Jur.2d,
Evidence, Sec. 1019, p . 155. See Italian Cowboy
Partners, Ltd. v. Prudential Ins. Co. of America, 341
SW.3d 323 (Tex. 2011) (Green, J.), for further
discussion of the effect of merger clauses on claims of
fraud in the inducement.

2. Waiver of Consideration. It does not seem
feasible for parties to waive the requirement of
consideration as a condition to creating a binding
contract. Such a promise would not be enforceable
without consideration, and if consideration were
present, then the waiver would be of no consequence.

3.  RequiringAmendmentstobein Writing. Many
contracts contain a clause providing that any
amendments to the agreement must be in writing and
signed by both parties. Texas courts have held that “[d]
written contract not required by law to be in writing
may be modified by a subsequent oral agreement even
though it provides that it can be modified only by a
written agreement.” American Garment Properties, Inc.
v. CB Richard Ellis- El Paso, L.L.C., 155 SW.3d
431,435 (Tex. App.--El Paso 2004, no pet.); Lone Sar
Seel Co. v. Scott, 759 SW.2d 144, 153 (Tex. App.--
Texarkana 1988, writ denied) (“ A written agreement is
of no higher legal degree than an oral one, and either
may vary or discharge the other”).

4. Déefinitions. The parties are free to adopt special
definitions for the terms of the contract, and these
definitions can vary from common usage. Special
definitions are an area where contracting parties can
retain a great degree of control over the way their
contract isinterpreted by the court.

5. Altering Rules of Interpretation. There are a
number of drafting techniques designed to circumvent
or neutralize rules of contract interpretation. For
example, introducing alist with the words “including,
but not limited to . . . ,” isan effort to circumvent the
rule of expressio unius est exclusio alterius. However,
simply asserting that a rule of interpretation will not
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apply may be more vulnerable to being ignored by the
courts.

6. Severability Clauses. A severability clause
provides that a court’s decision that part of a contract
is unenforceable does not cause the balance of the
contract to fail. Although a severability clause is
routinely used, there may be provisions of a contract
that are so central to the bargain that failure of that
provision should invalidate certain related provisions,
or perhaps invalidate the contract as a whole. The
Texas Supreme Court applied this standard of
severability to a premarital agreement, in Williams v.
Williams, 569 S.W.2d 867, 871 (Tex. 1978). There the
Supreme Court upheld a premarital agreement, after
invalidating a significant portion of the agreement,
saying: “We are of the opinion that the agreement here
is controlled instead by the rule that where the
consideration for the agreement isvalid, an agreement
containing more than one promise is not necessarily
rendered invalid by the illegality of one of the
promises. In such acase, theinvalid provisions may be
severed and the valid portions of the agreement upheld
provided the invalid provision does not constitute the
main or essential purposeof theagreement.” According
to In re Kassachau, 11 S.W.3d 305, 313 (Tex. App.--
Houston [14th Dist.] 1999, orig. proceeding):
“Severability is determined by the intent of the parties
as evidenced by the language of the contract . . . . The
issueiswhether the partieswould have entered into the
agreement absent theillegal parts.” In City of Beaumont
v. International Ass'n of Firefighters, Local Union No.
399, 241 S.W.3d 208 (Tex. App.--Beaumont 2007, no
pet.), the court found that an arbitration agreement
failed in its entirety because one clause was
invalidated, despite the presence of a severability
clause. The court said: “a severability clause does not
transmute an otherwise dependent promiseinto onethat
is independent and divisible.” Id. at 216. In In re
Poly-America, L.P., 262 S.W.3d 337, 360 (Tex. 2008)
(O'Neil, J.), the Court gave effect to a severability
clause, after determiningthat inthe Court’ sopinionthe
clause was severable.

7. Waiving the Statute of Frauds. In Erhard v.
Callaghan, 33 Tex. 171, 1870 WL 5720, *5 (1870)
(Morrill, J.), the Court said: “Parties have a right to
waive, either openly or tacitly, the statutes of 29
Charlesll, or 13 Elizabeth, re-enacted in this state, and
having done so, they must abide the consequences.” In
that case the waiver resulted from the failure to assert
the defense during trial. In League & Lufkin v. Davis,
53 Tex. 9, 1880 WL 9276, * 3 (1880) (Gould, A.J.), the
Court said that aparty could waive the statute of frauds
by failing to plead it. In Wyche v. Noah, 288 SW.2d
866, 867-68 (Tex. Civ. App.—Dallas 1956, writ ref'd
n.r.e.), the Court noted that “An oral contract is not
void, illegal, or inherently wrong because it does not
conform to the statute of frauds,” and that the
protection of the statute could be waived. Can parties
waive that defense in advance, by contracting away
their right to raise that defense?
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8. WaivingaClaim of Fraud in the Inducement.
Isit possibleto effectively waive aclaim for fraudul ent
inducement in signing a contract when the fraud, if
proved, would nullify the waiver clause along with the
rest of the agreement? In Dallas Farm Machinery Co.
v. Reaves, 158 Tex. 1, 307 SW.2d 233, 234 (1957)
(Calvert, J.), the Court held that a“merger clause” ina
contract did not preclude proof of fraud ininducing the
contract. In Schlumberger Technology Corp. V.
Swanson, 959 SW.2d 171 (Tex. 1997) (Enoch, J.), the
Court said:

... we hold that arelease that clearly expresses
the parties' intent to waive fraudul ent inducement
clams, or one that disclaims reliance on
representations about specific mattersin dispute,
can preclude a claim of fraudulent inducement.
We emphasize that a disclaimer of reliance or
merger clause will not always bar a fraudulent
inducement claim. See Prudential, 896 SW.2d at
162 (identifying somecircumstancesinwhich*“as
is" clause would not preclude fraudulent
inducement claim). We conclude only that onthis
record, the disclaimer of reliance conclusively
negates as a matter of law the element of reliance
on representations about the feasibility and value
of the sea-diamond mining project needed to
support the Swansons claim of fraudulent
inducement.

In Forest Qil Corp. v. McAllen, 268 SW.3d 51, 60
(Tex. 2008) (Willett, J.), the Court said: “Courts must
always examine the contract itself and the totality of
the surrounding circumstances when determining if a
waiver-of-reliance provision is binding.” See Italian
Cowboy Partners, Ltd. v. Prudential Ins. Co. of
America, 341 S.W.3d 323 (Tex. 2011) (Green, J.), for
further analysis of the effect of a non-reliance clause.

9. Stipulated Damages. A contractual provision
stipulating the damages that must be paid if the contract
is breached will be enforced by the court only if
damages are difficult to measure and the stipulated
damages are a reasonable estimate of actual damages.
Floresv. Millennium Interests, Ltd., 185 S.W.3d 427,
431 (Tex. 2005) (Medina, J.). See Section XXV I1.H of
this Article.

XXXV. DECLARATORY JUDGMENT
ACTIONS. The Uniform Declaratory Judgments Act
was promulgated by the National Conference of
Commissioners on Uniform State Laws in 1922, and
was approved by the American Bar Association in
1923. In 1943, the Texas Legidature enacted the
Uniform Declaratory Judgments Act, now set out as
Chapter 36 of the Texas Civil Practice & Remedies
Code. Section 37.004 of the Act set out the right of a
person interested in a deed or contract to have
determined “any question of construction or validity
arising under theinstrument . . . [or] contract . .. .” Itis
anecessary consequence of the separation of powersin
the Texas constitution that courts are empowered to
decide genuine disputes only, and not to render
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advisory opinions. In Cobb v. Harrington, 144 Tex.
360, 367, 190 S.W.2d 709, 713 (Tex. 1945) (Smedley,
J.), the Court considered the place of declaratory
judgment actionsin our types of actions and decided it
was neither at law or in equity but rather was “sui
generis’ andfilled the gap between law and equity. The
Court followed the lead of the Austin Court of Civil
Appealsin the view that the declaratory judgment “is
intended as a speedy and effective remedy for the
determination of the rights of the parties when a real
controversy has arisen and even before the wrong has
actually been committed.” 1d. at 367, 713. The Court
heldthat declaratory relief wasavail ablewithout regard
to whether other kinds of relief were available. 1d. at
369, 714. In Board of Water Engineers of Satev. City
of San Antonio, 155 Tex. 111, 115, 283 SW.2d 722,
724 (Tex. 1955) (Garwood, J.), the Court reiterated
that, for thereto be ajusticiable controversy so that the
declaratory judgment would not be an advisory
opinion, the Court required that “(a) there shall be a
real controversy between the parties, which (b) will be
actually determined by thejudicial declaration sought.”
In California Products, Inc. v. Puretex Lemon Juice,
Inc., 160 Tex. 586, 591, 334 SW.2d 780, 782 (Tex.
1960 (Griffin, J.), the plaintiff secured a declaratory
judgment that newly-desi gned bottleswould not viol ate
an injunction prohibiting the marketing of productsin
bottles similar to those of a competitor. The court of
civil appeals reversed, and the Supreme Court agreed,
that the plaintiff had sought an impermissible advisory
opinion.

XXXVI. IMPLIED CONTRACTS. An implied
contract, like an express contract, arises by the consent
of the parties. For animplied contract, the consent of at
least one party is inferred from action or inaction or
from the circumstances. In Haws & Garrett General
Contractors, Inc. v. Gorbett, 480 S.W.2d 607,609 (Tex.
1972) (Steakley, J.), the Court said:

Our courts have recognized that the real
difference between express contracts and those
implied in fact is in the character and manner of
proof required to establish them. . . . In each
instance there must be shown the element of
mutual agreement which, inthe caseof animplied
contract, is inferred from the circumstances. . . .
The conception is that of a meeting of the minds
of the parties as implied from and evidenced by
their conduct and course of dealing, . . theessence
of which is consent to be bound . . . . [Citations
omitted.]

The Court cited 1 A. Corbin, Contracts 8§ 17, 18
(1963), saying: “Professor Corbinin histreatise points
out, however, that contractual duty is imposed by
reason of a promissory expression; and that as to this,
all contracts are express contracts, the differencebeing
in the modes of expressing assent. So he concludesthat
the distinction between an express and an implied
contract is of littleimportance, if it can be said to exist
at al; and that the matter that is of importance is the
degree of effectiveness of the expression used.” Soitis
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said that "[t]he elements of a contract, express or
implied, are identical." Univ. Nat'l Bank v. Ernst &
Whinney, 773 SW.2d 707, 710 (Tex. App.--San
Antonio 1989, no writ). If there is a valid express
contract, there can be no implied contract. Woodard v.
Southwest Sates, Inc., 384 SW.2d 674, 675 (Tex.
1964) (Culver, J.). “Therecanbeno agreement, express
or implied, when both parties have not intention to
make it, or where one has, but the other has not.” Gullf,
C. & SF. Ry. Co. v. Gordon, 70 Tex. 80, 7 S.W. 695,
697 (1888) (Stayton, J.).

XXXVII. QUASI-CONTRACTS AND UNJUST
ENRICHMENT.

A. QUASI-CONTRACTS. In Fortune Production
Co. v. Conoco, Inc., 52 SW.3d 671, 683 (Tex. 2000)
(Owen, J.), the Supreme Court said: “[a] quasi-contract
‘is not a peculiar brand of contract.’. . . It ‘isnot a
contract at all but an obligation imposed by law to do
justice even thoughit is clear that no promise was ever
made or intended.”” The Court borrowed the quoted
language from Calamari et al., The Law of Contracts,
§ 1-12 (3d ed. 1987). The Court aso quoted
Williston’s treatise: ““The principal function of quasi
contract is generally said to be that of prevention of
unjust enrichment. . .. Quasi contractual obligations
are imposed by the courts for the purpose of bringing
about ajust result without reference to the intention of
the parties.” 1 Williston, A Treatise on the Law of
Contracts, § 1:6 (R. Lord ed., 4th ed. 1990). The Court
went on to note that “[g]enerally speaking, when a
valid, express contract covers the subject matter of the
parties' dispute, there can be no recovery under a
guasi-contract theory .. ..” 52 SW.3d at 684. Thisis
becausethe partiesarebound by theexpressagreement,
if thereisone. Id.

B. UNJUST ENRICHMENT AND
RESTITUTION. The equitable doctrine of unjust
enrichment permits a person to recover money “when
one person has obtained a benefit from another by
fraud, duress, or the taking of an undue advantage.”
Heldenfels Bros., Inc. v. City of Corpus Christi, 832
SW.2d 39, 41 (Tex. 1992) (Gonzalez, J.). Although the
first use of the term “unjust enrichment” in Texas
appellate case law occurred in City of Dublin v. H.B.
Thornton & Co., 60 SW.2d 302, 306 (Tex. Civ.
App.—Eastland 1933, writref’ d), citingafederal district
court in Kentucky, the roots of the concept of unjust
enrichment and restitution trace back to Lord
Mansfield's opinion in Moses v. Macfarlin, 2 Burr.
1005, 1012, 97 Eng. Rep. 676, 680-81 (K.B. 1760),
involving a mistaken transfer of money from the
plaintiff to the defendant. Lord Mansfield wrote that
"the gist of this kind of action is, that the defendant,
upon the circumstance of the case, isobliged by theties
of natural justiceand equity to refund themoney." The
cause of action referred to by Lord Mansfield was
"money had and received to the plaintiff's use." Id. 2
Burr. at 1001, 97 Eng. Rep. at 680. The remedy became
known as "restitution," whereby the court restores to
the plaintiff the money that the defendant received but
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should not keep. The concept of restitution emergedin
Americawith William Keener’ sA Treatise onthe Law
of Quasi- Contracts (1893). However, there was little
interest among American law writers or the courts, so
restitution as a separate doctrine devel oped around the
world while it failed to develop much at al in the
United States.*™ Meanwhile, the American Law
Institute has recently issued a Restatement on
Restitution and Unjust Enrichment. The Restatement
(Third) of Restitution and Unjust Enrichment (2011),
Section 1, says simply:

§ 1. Restitution And Unjust Enrichment

A person who isunjustly enriched at the expense
of another is subject to liability in restitution.

The principle of unjust enrichment has long been in
Texas law. In Merryfield v. Willson, 14 Tex. 224, 225
(1855) (Whedler, J.), the Court said that where one
person hasreceived money from another in payment for
a performance he did not have the legal capacity to
perform, the payor was entitled to have his money
back, as in assumpsit for money had and received. In
Bozev. Daris' sAdm'rs, 14 Tex. 331 (1855) (Hemphill,
C.J.), the Court refused to require specific performance
of a promise to convey title to real estate which was
unsupported by consideration from the promisee, even
though the grantee detrimentally relied on the promise.
However, the promisee could recover compensation for
theimprovementsmadeto theland, asequity would not
allow the promissor to be enriched at the promisee's
expense.

A claim of unjust enrichment existsfor money not only
money paid by mistake, by fraud, by duress, or by
undue advantage, or as consideration for an act that the
defendant was unable to perform. HECI Exploration
Co. v. Neal, 982 SW2d 881, 891 (Tex. 1998).

In Groomsv. Rust, 27 Tex. 231 (1863) (Moore, J.), the
Court appeared to baseaclaim for unjust enrichment in
contract, saying that the law implies an assumpsit by
party using personal property in favor of owner. The
association of the equitable claim of unjust enrichment
with the law-based claim of implied contract is
confusing. The Restatement (Third) of Restitution and
Unjust Enrichment (2011) says. “The status of
restitution as belonging to law or to equity has been
ambiguous from the outset. The answer is that
restitution may be either or both.” %

An unjust enrichment claim for the return of money is
sometimes called a clam for “money had and
received.” Amoco Production Co. v. Smith, 946 SW.2d
162, 164 (Tex. App.--El Paso 1997, no pet.). All that
must be proved for money had and received isthat "the
defendant holds money which in equity and good
conscience belongsto [the plaintiff]." Staatsv. Miller,
243 S\W.2d 686, 687 (Tex. 1951).

The Restatement (Third) of Restitution and Unjust
Enrichment says that “[a] valid contract defines the
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obligations of the parties asto matterswithin its scope,
displacing to that extent any inquiry into unjust
enrichment.” The Comment explains the restitution is
subsidiary to acontract “ so long asthe contract isvalid
and enforceable . . ..”

Additional reading:

Joseph M. Perillo, Restitutionina Contractual Context
and the Restatement (Third) of Restitution and Unjust
Enrichment, 68 Wash. & Lee. L. Rev. 1007 (2011).

C. QUANTUM MERUIT. “Quantum meruit is an
equitable theory of recovery which is based on an
implied agreement to pay for benefits received.”
Heldenfels Bros., Inc. v. City of Corpus Christi, 832
SW.2d 39, 41 (Tex. 1992) (Gonzalez, J.). “To recover
under the doctrine of quantum meruit, a plaintiff must
establish that: 1) valuable services and/or materials
were furnished, 2) to the party sought to be charged, 3)
which were accepted by the party sought to be charged,
and 4) under such circumstances as reasonably notified
the recipient that the plaintiff, in performing, expected
to be paid by therecipient.” 1d. at 42. “Quantum meruit
is an equitable remedy which does not arise out of a
contract, but is independent of it.” Vortt Exploration
Co., Inc.v. Chevron U.SA,, Inc., 787 SW.2d 942, 944
(Tex. 1990) (Hightower, J.). “It is based upon the
promisesimplied by law to pay for beneficia services
rendered and knowingly accepted.” Davidson v.
Clearman, 391 SW.2d 48, 50 (Tex. 1965); accord,
Black Lake Pipe Line Company v. Union Construction
Company, Inc., 538 SW.2d 80 (Tex. 1976) (Johnson,
J.). “Quantum meruit is a principle of equity based on
the theory that if one performs work for another and
such work is accepted by the other, non payment for
such work would result in an unjust enrichment to the
party benefited by the work.” City of Ingleside v.
Sewart, 554 SW.2d 939, 943 (Tex. Civ. App.—Corpus
Christi 1977, writref’dn.r.e.). InInreKellog Brown &
Root, Inc., 166 SW.3d 732, 740 (Tex. 2005) (Jefferson,
J.). In Bashara v. Baptist Memorial Hospital System,
685 S.W.2d 307, 310 (Tex. 1985), the Court outlined
the following elements of proof: “1) valuable services
were rendered or material sfurnished; 2) for the person
sought to be charged; 3) which services and materials
were accepted by the person sought to be charged, used
and enjoyed by him; 4) under such circumstances as
reasonably notified the person sought to be charged that
the plaintiff in performing such services was expecting
to be paid by the person sought to be charged.” In
O’ Connor v. Van Homme, Dallam 429, 1841 WL 3103
(1841) (Terrell, J) A homebuilder, who did not
complete constructing a house by the deadline in the
contract, could not recover on the contract but could
recover in quantum meruit for the value of the house
constructed. Older Texas cases for services generally
considered such servicesto be apportionable, so that a
provider who was unable to complete the job for any
reason, including non-compliance with the opposite
contract party, was entitled only to the value of the
services rendered and not the full amount of the
contract price as if the job had been completed. This
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was the import of Justice Wheeler's Concurring
OpinioninDorr v. Sewart, 3 Tex. 479, 1848 WL 3932,
*5 (Tex. 1848) (Wheder, J.) (Concurring), where
Justice Wheeler cited four New Y ork casesin support
of hisview.

It is confusing to say that quantum meruit is not based
onh contract, when some cases say that quantum meruit
is based on an implied contract to pay for services
rendered. Other cases say that quantum meruit is an
equitable remedy to avoid an unjust enrichment.
Quantum meruit is not available if there is an express
contract regarding payment for labor. This makes it
look like an equity claims not alaw claim. At any rate,
it would be simpler to identify quantum meruit as an
equitable claim to avoid unjust enrichment, and not
under the legal principle of implied contract.

XXXVIII. TORTIOUS INTERFERENCE
WITH CONTRACT. In Wal-Mart Sores, Inc. v.
Surge, 52 SW.3d 711 (Tex. 2001) (Hecht, J.), the
Court gave ahistory of the development of the tort of
wrongful interference with contractual or business
relations. The claim was originally recognized for
driving away customers or a church's donors, but
required proof of violence, fraud, defamation, or other
tortious behavior. Id. at 716. In 1853, the claim was
extended to wrongful and malicious behavior. Id. The
Court goes on to recount how the First and Second
Restatementsof Contractsdidlittletohelpdifferentiate
legitimate competitive behavior from tortuous
interference. The Court recounts that the tort was first
recognizedin Texasin Delzv. Winfree, 80 Tex. 400, 16
SW. 111 (1891) (Henry, J.) (proscribing "malicious
and wanton" interference). The Court listed three other
cases where it had recognized the tort, without stating
the elements of the claim. The Court then stated the
basis for the claim under Texas law: "We therefore
hold that to recover for tortious interference with a
prospectivebusinessrelation aplaintiff must provethat
the defendant's conduct was independently tortious or
wrongful. By independently tortious we do not mean
that the plaintiff must be able to prove an independent
tort. Rather, we mean only that the plaintiff must prove
that the defendant's conduct would be actionable under
arecognized tort." 1d. at 726.

“The basic measure of actual damages for tortious
interferencewith contract isthe same asthe measure of
damages for breach of the contract interfered with, to
put the plaintiff in the same economic position he
would have been in had the contract interfered with
been actually performed.” American Nat. Petroleum
Co. v. Transcontinental Gas, 798 SW.2d 274, 278
(Tex. 1990) (Gonzalez, J.).

XXXIX. OPPORTUNISTIC BREACH OF
CONTRACT. Theodore Sedgwick, author of
Sedgwick onthe M easure of Damages(1847), said this:

... | can see no reason, greatly as legal relief
would bethusextended, why exemplary damages
should not be given for afraudulent or malicious
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breach of contract aswell as for any other wilful
wrong.

This particular passage was cited by Justice Staytonin
Gulf, C. & SF. Ry. Co. v. Levy, 59 Tex. 542, 1883 WL
9225, * 4 (Tex. 1883) (Stayton, A.J.), in alowing a
widower to recover mental anguish damages and
exemplary damages from a telegraph company that
failed to timely deliver atelegram that the man’s wife
and child had died.

An “opportunistic” breach of contract occurs when a
party to a contract breaches the contract because the
cost savingsor futurebenefitsresulting fromthebreach
exceed the damages that will have to be paid to the
other contracting party. Economics and the law
theoristswould laud such adecision as being efficient,
but those who see contract law as a vindication of
promises made and relied upon see a gap in the
enforcement structure occasi oned by thelimited nature
of damages for breach of contract.

When someoneintentionally commitsatortiouswrong,
they are subject to exemplary damages. This serves as
a disincentive to committing intentional wrongs. The
rule in Texas is that exemplary damages cannot be
recovered for abreach of contract, “[€]venif thebreach
is malicious, intentional or capricious, exemplary
damages may not be recovered unless adistinct tort is
alleged and proved. " Amoco Production Co. v.
Alexander, 622 SW.2d 563, 571 (Tex. 1981)
(Campbell, J.). This has aways been the law of Texas.
See Section XXVII.H of this Article. Inroads on this
clear doctrine have occurred with tort claimsinvolving
“bad faith” breach of contract. The Uniform
Commercia Code Section 1.203 says: “Every contract
or duty within the Act imposes an obligation of good
faith in its performance or enforcement.” The
Restatement (Second) of Contracts Section 205 (1981)
says. “Every contract imposes upon each party a duty
of good faith and fair dealing initsperformanceand its
enforcement.” Does the breach of this duty of good
faith and fair dealing give rise to damages that are
different from an ordinary breach of contract?

The recently-released Restatement (Third) of
Restitution and Unjust Enrichment (2011), Section 39,
providesfor the disgorgement of profitsresulting from
an opportunistic breach of contract:

§ 39. Profit From Opportunistic Breach

(1) If a deliberate breach of contract results in
profit to the defaulting promisor and the available
damage remedy affords inadequate protection to
the promisee's contractual entitlement, the
promisee has a claim to restitution of the profit
realized by the promisor as aresult of the breach.
Restitution by the rule of this section is an
alternative to aremedy in damages.

(2) A case in which damages afford inadequate
protection to the promisee's contractual
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entitlement is ordinarily one in which damages
will not permit the promisee to acquire a full
equivalent to the promised performance in a
substitute transaction.

(3) Breach of contract is profitablewhenit results
in gainsto the defendant (net of potential liability
in damages) greater than the defendant would
have realized from performance of the contract.
Profitsfrom breachinclude saved expenditureand
consequential gainsthat the defendant would not
have realized but for the breach, as measured by
therulesthat apply in other cases of disgorgement
(851(5)).

The Restatement offers restitution as a remedy where
a promisee cannot recover, as compensatory damages,
“a full equivalent of performance for which the
promissee has bargained. . . . Such an outcome results
in unjust enrichment as between the parties. The mere
possibility of such an outcome underminesthe stability
of any contractual exchange in which one party's
performancemay beneither easily compelled nor easily
valued.” Id. at Section 39, cmt. b. This approach
suggestedinthe Restatement addresseswhat Lon Fuller
identified as the restitution interest. See Section
XXVI11.D, A& C of thisArticle.

XXXX. ARBITRATION AGREEMENTS.
Arbitration as a practical solution to immediate
problems dates back to before the rise of organized
court systems. Commercial arbitration existed
throughout the ages, where commercial disputes were
typically resolved by arbitrators familiar with
prevailing commercial practices, who reached a
business solution more than alegal solution. In British
courts, however, there was hostility toward arbitration
as an alternative to the court system, and this hostility
continued in much of Americauntil the U.S. Congress
adopted the Federal Arbitration Act ("FAA") in 1925.
After that, arbitration became prevalent in labor
disputesand certainindustries. Onthecommercial side,
since arbitration can only exist by agreement,
arbitration arose mostly out of contractual disputes
between businesses. One key feature shared by these
users of arbitration was the intention of the parties to
have a continuing relationship after the dispute was
resolved. This made the less formal, quicker, and
cheaper arbitration process more attractive than
litigation. SeePaul F. Kirgis, The Contractarian Model
of Arbitration and Its Implicationsfor Judicial Review
of Arbitral Awards, 85 Or. L. Rev. 1 (2006).

The right to arbitrate has always existed under Texas
common law, and it has been recognized by statute
since 1846. L.H. Lacy Co. v. City of Lubbock, 559
S.W.2d 348, 348 (Tex. 1977).

The origins of Texas arbitration laws have been
attributed to Roman law and to Spanish and
Mexican law. [FN57] Nonetheless, it is
established that the legal right to arbitration is
originally found in the 1827 Constitution of the
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Mexican State of Coahuila and Texas under the
Mexican Federacy. [FN58] The Republic of
Texas Congtitution of 1836 makes no specific
mention of the 1827 arbitration provision, but it
specifically adopted the common law of England,
which includes arbitration. [FN59] Every
constitution of the State of Texas, however, has
had a provision that requires the legidature to
pass the laws necessary to settle disputes by
arbitration. [FN6Q] In 1846, the first statutory
arbitration provision enacted enabled parties to
arbitrate a dispute in any manner they elected.
[FN61] Thisstatuteremained in effect until 1965,
when Texas adopted its first modern arbitration
statute. [FN62] [Footnotes omitted]

Peter F. Gazda, Comment, Arbitration: Making
Court-Annexed Arbitrationan Attractive Alternativein
Texas, 16 St. Mary'sL.J. 409, 422-23 (1985). See Cox
v. Giddings, 9 Tex. 44 (1852) (interpreting arbitration
statute); Carpenter v. North River Insurance Company,
436 SW.2d 549, 551 (Tex. Civ. App.-- Houston [14th
Dist.] 1969, writ ref'd n. r. e.) (discussing Texas' first
arbitration statute).

The Texas Supreme Court has become increasingly
busy with arbitration disputesin recent years. Issues of
who must arbitrate, whenthey must arbitrate, what they
must arbitrate, and trial court and appellate court
review of arbitration awards have al been repeatedly
litigated.

Theearliest reported Supreme Court case on arbitration
was Green v. Franklin, 1 Tex. 497, 1846 WL 3645
(Tex. 1846) (Wheeler, J.), adispute over whether the
arbitrators unfairly deprived a party of the right to
present evidence. Justice Wheel er made commentsthat
seem pertinent to arbitration awards to this day:

The awards of arbitrators have always been
looked upon with peculiar favor, as it is a
conciliatory mode of adjusting disputes by
persons specially chosen for that purpose. If the
proceedings before them have the appearance of
fairnessto both parties, meretechnical objections
will receive no countenance from the court.”

But, although much is conceded to their
discretion, irregularitiescalculatedtoinjureeither
party will not be tolerated. When they have been
sel ected and the mattersand thingsin controversy
between the parties have been submitted, the
parties have aright to expect at their hands that
due regard will be paid to their mutual rights. As
to the time, place and mode of conducting the
investigation of the matter submitted, neither
party is supposed to waive a just regard and
observance on the part of the referees of these
essentials to a faithful discharge of the trust
reposed; hence an abuse of those rights will
always be considered such an irregularity as to
justify the court in setting aside their award.
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Id. at *3. Justice Whedler rgjected the complaints
leveled against the arbitrators in this particular case.

In Edrington v. League, 1 Tex. 64, 1846 WL 3589
(Tex. 1846) (Hemphill, C.J), the Court rejected a
complaint that arbitrators had awarded a recovery for
interest in excess of the usury statute. Chief Justice
Hemphill quoted atreatise on arbitration, and madethe
following broad comments:

In another author of high authority we find the
following, viz.: “Where arbitrators knowing what
the law is, or leaving it entirely out of their
consideration, makewhat they conceive under the
circumstances of the case to be an equitable
decision, it is no objection to the award that in
someparticular pointitismanifestly against law.”
Kyd on Awards, 351. From the above authorities
it would seem that arbitrators may disregard the
defense of usury and decide according to the
justice of the case, and their award will be
sustained. The object of the reference here was
(without regarding legal or technical objections)
to attain a decision according to the principles of
honor and justice.

Id. at 4.

On April 25, 1846, the first Legislature of the Texas
adopted a statute providing for arbitration, to take
effect on June 22, 1846. The Act required an arbitration
agreement in writing, but it was held not to invalidate
oral agreements to arbitrate made before the Act. In
Offeciers v. Dirks, 2 Tex. 468, 1847 WL 3591 (Tex.
1847) (Lipscomb, J.), the Court cited the statute for
providing for trial de novo in district court of the
arbitrator’ saward, but only if that right wasreservedin
the arbitration agreement.

XXXXI. SLAVERY. “American dlavery was
preeminently an economic institution--a system of
unfree labor used to produce cash crops for profit.”®*
This description leaves untold the many persona and
societal misfortunes and injustices of davery, but it
does capture the economic essence of theinstitution of
davery. Apart from minimal requirements of physical
well-being required by law, in Texas slaves were
considered to be persona property of their owners,
subject to being traded, sold and loaned like other
personalty. Pre-Civil War cases involving slaves were
decided under the law of sales, of chattels, of bailment,
and the general law of contracts.

In Clapp v. Walters, 2 Tex 130, 1847 WL 3515, *5
(1847) (Lipscomb, J.), it wasdetermined that the owner
of aslave could sue for the return of the slave or else
recovery of amoney judgment for the value of thedave
plus the value of the slave's hire from the date of
demand for return through the date judgment was
rendered. If no demand was made, the period of hireto
be compensated began on the date the writ was served.
Accord, Caluitv. Cloud, 14 Tes. 53, 1855 WL 4845, *2
(1855) (Whedler, J.).
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The case of Edwards v. Peoples, Dallam 359 (1840)
(Mills, J.), applying Spanish law, norecovery wouldlie
in the sale of adiseased slaveif the vendor pointed out
the defect or if the defect was apparent to the vendee.
Theremedy under Spanish law was (i) rescission if the
sale was fraudulent, or (ii) areduction in salesprice if
the vendor was not aware of the defect. In Mims v.
Mitchell, 1 Tex. 443, 1846 WL 3635, *7 (1846)
(Wheeler, J.) the court said that a person who borrows
aslave must treat that slave with “due care,” and must
“observe toward that slave, the same humane and
careful treatment which adiscreet, humane and prudent
master would observe in the treatment of his own
daves, and to restore her to the plaintiff in as good a
condition as he had received her, unless the condition
had become deteriorated without his default or
negligence.” INnMcGeev. Currie, 4 Tex. 217, 1849 WL
3996 (1849) (Lipscomb, J.), the Court held that, where
aslave was hired out by its owner to athird party, the
third party was required to pay for medical care
incurred during the period of hire.

In Young v. Lewis, 9 Tex. 73, 1852 WL 4026 (1852)
(Lipscomb, J.), the plaintiff sued claiming that he had
hired out aslave girl on amonth-to-month basis. But he
had demanded her return in order to remove her from
San Antonio, which was suffering a cholera epidemic.
The defendant refused to return the slave, and the girl
died of cholera. The plaintiff sued for the value of the
dlave. The Court held that the contract hiring out the
dlave girl was abailment, and that during the period of
the bailment (in this case month-by-month), the bailee
was regarded as owner of the slave. No legal wrong
was committed when the bailee refused to return the
dlave to the bailor upon a demand made mid-month.
The Court commented that the bailee was responsible
to take reasonable and prudent care of the dlave, and
upon failing to do so he could be liable for negligence.
However, negligence was not pled, and the relief
sought by plaintiff wasdenied. Theslaveowner lost his
investment; theslave girl lost her life. That wasthe law
of bailment.

In Robinson v. Varnell, 16 Tex. 382 (1856) (Whedler,
J.), the Court held that aslave-owner who had hired out
the slave’s labor for one year could recover the full
value of the slave plusthe value of hishire, despite the
fact that he had run away and been killed in connection
with his recapture.

In Townsend v. Hill, 18 Tex. 422, 1857 WL 4982 (Tex.
1857) (Wheeler, J.), the Court addressed the question
of whether the owner of a slave, hired out for aterm,
can recover the full contract price, when the slave died
during the period of hire through no fault of the hirer.
Justice Wheeler noted a conflict between the common
law and civil law on the point, and decided that the
civil law rule was better, that the hirer is entitled to
abatement of the contract price. Justice Wheeler noted
that this principle was in accord with Texas' law that
contracts are apportionable, citing Mead v. Rutledge,
11 Tex. 44 (1853) (Hemphill, J.); and Hassell v. Nutt,
14 Tex. 260 (1855) (Wheeler, J.); Baird v. Ratcliff, 10
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Tex. 81 (1853) (Hemphill, C. J.). Id. at *4. It isworth
noting, that Justice Wheeler weighed the public policy
consideration which rule of law would be more likely
to improve the treatment of slaves.

Contract issues arose with emancipation of slaves.
Andrew Kull, The Enforceability After Emancipation
of Debts Contracted for the Purchase of Saves, 70
Chi.-Kent L. Rev. 493 (1994). InHall v. Keese, 31 Tex.
504, 1868 WL 4745 (1868) (Morrill, C.J.), adivided
Court held that promissory notes given for the sale or
hire of slaveswere not invalidated by thefreeing of the
daves. In Algier v. Black, 32 Tex. 168, 1869 WL 4791
(1869), the Court announced itsdecision that the slaves
in Texas were freed upon the declaration of General
Granger, on June 19, 1865.

Additional reading:

» GuessV. Lubbock, 5 Tex. 535 (1851) (Lipscomb, J.)
(discussing the law of slavery under Spanish law, then
Mexican law, and finally under the Texas Constitution
of 1836).

» Mark Davidson, One Woman's Fight for Freedom:
Gess v. Lubbock, 45 Houston Lawyer 10 (2008) (the
story of a lawsuit in which a freed slave secured a
ruling confirming her freedom).

* Daniel J. Sharfstein, The Secret History of Raceinthe
United Sates, 112 Yale L.J. 1473 (2003) (regarding
various definitions of what makes a person of African
descent for purpose of Jim Crow (discriminatory)
laws).

XXXXII. EMPLOYMENT AGREEMENTS.
Employment agreements in Texas have aunique set of
rulesthat at times differ from ordinary contract rules.

A. EMPLOYMENT AT WILL VS FOR A
TERM. In East Line & R. R. R. Co. v. Scott, 72 Tex.
70, 75, 10 SW. 99, 102 (1888) (Stayton, J.), the
Supreme Court held that employment for an indefinite
term may be terminated by either the employer or the
employee at will and without cause. In Sabine Pilot
Service, Inc. v. Hauck, 687 SW.2d 733, 735 (Tex.
1985) (Wallace, J.), the Court recognized an exception
that an employer cannot discharge an at-will employee
for the sole reason that the employee refused to
perform an illegal act. In Safeshred, Inc. v. Martinez,
365 S.W.3d 655, 659-60 (Tex. 2012) (Lehrmann, J.),
the Court held that acause of action for violation of the
Sabine Pilot rule sounds in tort, not contract, because
there was no enforceabl e employment agreement in at-
will employment. Being a tort claim, exemplary
damages are available. 1d. 660-61. Parties can contract
for employment for a specific termif they wish to, in
which case a claim can be brought for breach of
contract. However, “employment is presumed to be
at-will in Texas absent an unequivocal agreement to be
bound for that term.” Midland Judicial District
Community Supervision v. Jones, 92 S.\W.3d 486, 487
(Tex. 2002) (per curiam).
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1. Lack of Mutuality in Contracts Between
Employer and Employee. Because an empl oyment-at-
will relationship can be terminated by employer or
employee at any time, there is no mutuality of
obligation to support appending other promises to the
employment agreement. In Missouri, K.&T., Ry. Co. of
Texas v. Smith, 98 Tex. 47, 81 SW. 22 (1904)
(Williams, J.), the employer’ s agreement to allow the
employee to return to work after an injury was not a
sufficient basisto support the employee’ srelease of the
railroad from liability for his injury. Because the
employment was at-will, there was no abligation
assumed by the employer, and thus no mutuality of
obligation.

2. At-Will Employmentisan|llusory Promise. In
Alex Sheshunoff Management Services, L.P. v.
Johnson, 209 SW.3d 644, 650 (Tex. 2006) (Willett,
J), the Court caled a promise of continued
employment, in an at-will employment arrangement,
"illusory" because the employer could fire the
employee at any time.

B. NON-COMPETITIONAGREEMENTS. Some
employment agreements contain a promise from the
employee not to compete with the business after
employment ends. Thisis apractical reflection of the
motives that underlay the law of apprenticeship. The
bargain, in its essence, isaquid pro quo: the employer
teaches a trade; in exchange the empl oyee permits the
employer to profit from her labor for aperiod of time,
and then the employee is free to go into business on
their own. Covenants not to compete are typically
enforced by injuction, which is an equitable remedy.
Consequently, Texas courts have felt free to deviate
from the express terms of the non-compete agreement
in granting relief. In Peat Marwick Main & Co. v.
Haass, 818 S.W.2d 381, 388 (Tex. 1991) (Gammage,
J.), the Court said: “We hold that provisions clearly
intended to restrict the right to render personal services
are in restraint of trade and must be analyzed for the
same standards of reasonableness as covenants not to
compete to be enforceable”). In Marsh USA Inc. v.
Cook, 354 SW.3d 764, 769 (Tex. 2011) (Wainwright,
J.), the Court sketched the history of covenants not to
competein Texas. Id. at 771-73.

In DeSantisv. Wackenhut, 793 S.W.2d 670 (Tex. 1990)
(Hecht, J.) (originally decided in July of 1988, before
rehearing was granted), the Supreme Court held that a
covenant not to compete "is unreasonable unless it is
part of and subsidiary to an otherwise valid transaction
or relationship which givesriseto aninterest worthy of
protection," such as the purchase or sale of abusiness,
or employment relationships. The restraint must not be
greater than necessary to protect the promisee's
legitimate interest, which include "business goodwill,
trade secrets, and other confidential or proprietary
information.” The extent of the restriction must be
"limited appropriately asto time, territory, and type of
activity." Id. at 682. The Court also spoke to the
remedy: " An agreement not to compete which is not
appropriately limited may be modified and enforced by
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acourt of equity to the extent necessary to protect the
promisee's legitimate interest, but may not be enforced
by a court of law." Id. at 682. The Court aso
announced that it was abandoning the rule that
covenants not to compete could not be enforced for
jobsthat werea"common calling." Instead, the general
standards set out in the opinion would determine when
such restraints were alowed. Id. at 683. In 1989 the
L egidature passed the Covenants Not to Compete Act,
now found at Tex. Bus. & Com. Code § 15.50-ff. The
statute says that covenants not to compete are
enforceable if they are “ancillary to or part of an
otherwise enforceable agreement.” They must also be
reasonable asto “time, geographical area, and scope of
activity to be restrained. Section 15.50(b) contains
exceptionsto protect theinterestsof patientsof medical
doctors. The statute purported to apply to agreements
signed prior to its effective date, and the statute was
applied to a pre-existing contract, in Light v. Centel
Cellular Co. of Texas, 883 S.W.2d 642 (Tex. 1994)
(Cornyn), but the issue of constitutionality was not
raised. Id. at 644 n. 3.

C. ATTORNEY-CLIENT EMPLOYMENT
AGREEMENTS. In Baird v. Ratcliff, 10 Tex. 81,
1853 WL 4279, *1 (1853) (Hemphill, C.J.), the Court
considered a case where alawyer sued to recover afee
where he had to withdraw from representing a client
upon being el ected judge. The Supreme Court held that
the lawyer was legaly disabled from continuing
representation once he took the bench, so there was no
voluntary abandonment of the contract, and that the
contract was “severable” so that the lawyer was
entitled to recover for the value of the services he
rendered before withdrawing from employment. Baird
v. Ratcliff waslater cited for the propositionthat certain
typesof contractual obligationsareseverable, in Hollis
v. Chapman, 36 Tex. 1, 1872 WL 7486, *3-4 (Tex.
1871) (Ogden, J.).

In Myersv. Crockett, 14 Tex. 257, 1855 WL 4877, *1
(Tex. 1855), Justice Wheeler affirmed a judgment in
favor of alawyer whowasdischarged by client without
fault on the part of the lawyer. In that case, the lawyer
sought recovery of the promised fee, but the jury
returned a verdict for only the value of the services
rendered. The client appealed but the lawyer did not.
The Court upheld the verdict. Justice Wheeler went on
to say that the lawyer would have been entitled to
recover for the full amount of the promised fee. Justice
Wheeler distinguished an attorney-client employment
agreement from the ordinary contract, where the
readiness to perform an agreement was sufficient to
uphold the agreement but did not permit recovery for
more than the value of the services rendered. Id. at *1.
Justice Wheeler explained that “"[t]he relation of
attorney and client is a peculiar and confidential
relation.” 1d. at * 1. He pointed out that the lawyer was
precluded from later accepting employment by the
opposing party, and that this feature of the attorney-
client employment agreements“ afforded good reason”
to treat them differently from other contracts.
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Myersv. Crockett wasrelied uponin Mandell & Wright
v. Thomas, 441 S\W.2d 841, 847 (Tex. 1969) (McGee,
J), where the Supreme Court said: “We reject
respondent's contention that Mandell & Wright's
recovery should be limited to one of quantum meruit
for the value of work performed between the date of
employment and date of discharge. Her refusal to
cooperate in their prosecution of the claim made it
impossible for them to proceed further. In Texas, when
the client, without good cause, discharges an attorney
before he has completed his work, the attorney may
recover on the contract for the amount of his
compensation.” The Court also cited threecourt of civil
appeal's cases.

In Sewart v. Houston & T.C. Ry. Co., 62 Tex. 246, 248
(1884) (Watts, J. Com. App.), the Court said that "the
right of attorneys at law to contract for a contingent
interest inthe subject-matter of thelitigation, by way of
compensation for professional services, where it is
donein good faith, has at all times been recognized in
this state.”

In Hoover Sovacek LLP v. Walton, 206 S.W.3d 557,
559 (Tex. 2006) (Jefferson, C.J.), the Court had to
determine “whether an attorney hired on a
contingent-fee basis may include in the fee agreement
a provision stating that, in the event the attorney is
discharged before completing the representation, the
client must immediately pay afee equal to the present
value of the attorney's interest in the client's claim.”
The Court said that evaluating an attorney-client
employment agreement acontract isnot just acontract;
that “*[t]here are ethical considerations overlaying the
contractual relationship.”” The Court determined that
the provision was contrary to public policy and
unenforceable.

The fee collected under the an attorney-client
agreement isgoverned by professional ethicsrules, and
must not be unconscionable. Walton, 206 S.W.3d 557
at 561. In Anglo-Dutch Petroleum Int'l, Inc. v.
Greenberg Peden, P.C., 352 S.W.3d. 445 (Tex. 2011)
(Hecht, J.), the Supreme Court said that alawyer has a
fiduciary duty to the client, and that therefore the
employment agreement between the lawyer and client
should be construed as a reasonable person in the
client’ s circumstances would have understood it.

XXXXIII. THE RIGHT OF WIVES TO
MANAGE PROPERTY AND CONTRACT. Under
the Common Law of England, when awoman married
she ceased to exist, as a legal entity.®** All property
owned by awoman when she married, and all property
that came to her during marriage, became the property
of her husband. Hawkinsv. Lee, 22 Tex. 544, 1858 WL
5673, *3 (Tex. 1858) (Wheeler, C.J.). The Spanish law
that prevailed in Texas was different, as is explained
below.

A. THE ADOPTION OF SPANISH MARITAL
PROPERTY LAW. In 1840, the Texas Congress
€l ected to continue the Spanish law of marital property
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and marital rights in preference to adopting the
Common Law of England as to married persons.®*®
According to S.M.U. School of Law Professor Joseph
W. McKnight, the community and separate property
regime dated back to the Fuero Real 111.3.1-3 (1255) of
Spain, carried forward in the Nueva Recopilacién of
1567 and the Novisima Recopilacion of 1805. This
regime gave each spouse half ownership of the
community estate, and gaveto the community estateall
of the income during marriage, including personal
earnings and earnings on separate property, but left
property owned prior to marriage, and gifts and
inheritances received during marriage, as the spouse’s
separate property.®'® In adopting the Spanish law, the
Texas Congress gave wives a half interest in the
community estate, but carried forward the exclusive
power of the husband to manage all property of the
parties. Under Texas law, a married woman suffered
what were called “the disabilities of coverture.” These
disabilities continued, subject to a various exceptions,
until 1963, when the married women in Texas were at
last freed to contract and convey the same as their
husbands.

The Act of January 20, 1840, did not give a wife the
power to enter into contracts, even with the joinder of
the husband. So the wife's disability to contract under
English Common Law carried forward into Texas|law.
Kavenaughv. Brown, 1 Tex. 481, 1846 WL 3641, *2-3
(1846) (Lipscomb, J.).

The disabilities of coverture carried with it protections
of the wife's property. In U.S. v. Yazell, 382 U.S. 341
(1966) (Fortas, J.), the U.S. Supreme Court held that
the Texas law on the disabilities of coverture were
binding on the Federal government, prohibiting the
taking of the wife's separate property to pay a SBA
loan signed by the wife.

Additional reading:

e JamesW. Paulsen, Community Property and the
Early American Women' s Rights Movement: The
Texas Connection, 32 Idaho L. Rev. 641 (1996).

B. THE WIFE'S SEPARATE PROPERTY IN
TEXAS. In Howard v. North, 5 Tex. 290, 1849 WL
4087, *7 (1849) (Hemphill, C.J.), the Court wrote:

The right of the wife to hold all her property in
her separate right is recognized by the law of the
State. Her goods and chattels are not vested by
marriage in the husband, nor is he entitled to a
freehold estate in her redlity; and all the rules of
law founded upon such title in her property are
inoperative under a system by which such rights
are wholly repudiated. He has by law the
management of the estate of the wife, and the
incidents essential to the due exercise of such
authority, not for his own benefit, but for that of
the community or of the estate which he controls.
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The wife was given management power over her
separate property by statute adopted in 1913.°*" It was
possible for athird party to convey property to awife
that would be her separate property and also be free
from her husband’ s management authority. However,
it was necessary to go beyond reciting in the
conveyance that the property was for her “use and
benefit.” Nimmo v. Davis, 7 Tex. 26, 1851 WL 4032,
*3 (Tex. 1851) (Wheeler, J.) (applying Alabamalaw).

C. MANAGEMENT OF COMMUNITY
PROPERTY IN TEXAS. Asnoted above, under early
Texas law, the husband had exclusive management
rights over community property. Casenote, Husband
and Wife - Wife May Dispose of Her Interest in the
Community Property After Abandonment by the
Husband, 1 Tex L. Rev. 236 (1923). An exception
existed for the homestead, which the husband could not
convey without the joinder of the wife. Id. The wife
acquired full management powers, however, if shewas
deserted by the husband, or the husband was
imprisoned. Id. In Morris v. Geisecki, 60 Tex. 633,
1884 WL 8692 (1884) (Stayton, A.J.), the Court held
that ahusband could not transfer acommunity property
homestead to a third party, without the wife's joinder
or over her objection, with an intent to defraud her. If
the husband became mentally incompetent, the wife
had to secure appointment as a guardian in order to
transfer community property. When so empowered, the
wife could sell an entire community asset, but not just
her half. Casenote, 1 Tex. L. Rev. at 236. In 1913, the
L egidature adopted astatutegiving wives management
rightsover their personal earningsand theincomefrom
their separate property.®® The statute required the
husband'’ sjoinder for disposing of community property
lands or securities managed by the wife. The property
managed by the wife was protected from the husband’ s
creditors. 1d. Then in 1925, the Legislature passed a
|aw making the husband sol e manager of all community
property.®® However, the wife's income was exempt
from the claims of her husband's creditors.®® The
Texas Supreme Court, in 1932, ruled that the wife
continued to have management rights ove the income
produced by her separate property.®*

D. STATUTES GIVING MARRIED WOMEN
THE RIGHT TO CONTRACT.

1. Privy Examination. On April 30, 1846, the
Legislature adopted an act specifying the mode for
conveying property in which the wife had an interest.
The law required that a wife, who had signed and
sealed a deed or other document of conveyance, be
taken outside the presence of her husband and before a
judge of the Supreme Court or a district court, or a
notary public, where shewasto be* privily examined,”
and she had to declare that she had signed the
document freely and willingly, then the document had
to be shown and explained to her, and she had to state
that she did not wish to retract it, and she must then
acknowledge the instrument, which would then be
certified by thejudge or notary publicto verify that she
was making the conveyance of her own free will,
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realized what she was doing, and was not being
pressured by her husband.®? See Callahan v. Patterson
& Patterson, 4 Tex. 61 (1849) (Lipscomb, J.) (quoting
the statute). Chief Justice Hemphill issued a separate
opinion in Callahan, saying that he would require not
only compliance with the statute, but also that the
conveyance of the wife's interest in property be
supported by consideration actually received by her,
which the statute did not require. In Wallace & Co. v.
Hudson, 37 Tex. 456, 1872 WL 7640, *11 (Tex. 1872)
(Walker, J.), the Court held that awife could guarantee
a previously-existing debt of her husband only if the
guaranty issupported by consideration. Therootsof the
privy examination stretch back into English history,
where a pretextual lawsuit to recover title would be
brought, and the wife and husband would alow
judgment to be taken in exchange for a payment. The
wife was required to testify at the court proceeding,
leading to the procedure of the privy examination.®?®

In Buvens v. Brown, 118 Tex. 551, 18 SW.2d 1057
(Tex. 1929) (Pierson, J.), the Court held that strangers
to the wife's transaction could not, 75-years after the
fact, raisethelack of aprivy examination certification.
The effect of afailure to conduct a privy examination
was discussed in Note, 8 Tex. L. Rev. 415 (1930).

In Rice v. Peacock, 37 Tex. 392, 1872 WL 7638, *2
(1872) (Waker, J.), the members of the Supreme Court
who were present for the decision were unableto agree
on wether “a married woman [is] bound by deed of
trust executed during coverture, so as to authorize a
forced sale of the homestead.” The Court did agree and
disposed of the case on the ground that the
acknowledgment on the deed of trust--which said “and,
being examined and apart from her husband,
acknowledged that shesigned, sealed, and deliveredthe
same”’—was legally insufficient to support execution.
The Court explained: “This certificate does not aver
that the wife was examined separate and apart from her
husband, or by whom she was examined; but simply
that she was examined, and that, apart from her
husband, she acknowl edged that shesigned, sealed, etc.
All this she might have done, and yet not have admitted
her willingness to sign the deed, to the officer whose
duty it was to ascertain the state of her mind touching
this matter, by an examination separate and apart from
her husband. (Article 1003, Paschal's Digest.)”

In Jones v. Goff, 63 Tex. 248 (1885) (Watts, J.,
Comm’'n App.), the Court said that the statute made no
provision for the wife to enter into "agreements or
executory contracts' to convey the homestead in the
future, and that such a contract to convey land was not
one of the methods provided by statute for a married
woman to divest herself of the homestead right. In
Blakely v. Kanaman, 107 Tex. 206, 175 SW. 674
(1915) (Phillips, J.), the Court extended itsrationaleto
all separate property of the wife, saying “neither this
statute nor any other in force at the time with which we
are dealing in any wise purported to invest a married
woman with authority to contract to convey her
separatereal estate, or to make such acontract binding
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upon her.” In Pickens v. Bacle, 129 Tex. 610, 104
SW.2d 482 (1937) (German, Comm’r), the Court
applied the rule to options, and said the wife could not
be bound by an option to sell rea estate.

It should be noted that in Leffin v. Jeffers, 52 SW.2d
81 (Tex. Comm. App. 1932), the Supreme Court
determined that the Legidature, when it gave the wife
management power over her separate estate in 1913,
also gave her the right to contract with regard to their
separate estate, as if they were unmarried.®*

2. Special Legidation. On March 1, 1848, the
Legidature passed an act that authorized a specific
person, Sarah Ann Kelton, to sell property in her own
right, since her husband was a“lunatic” and could not
manage the community estate.®*

3. RemovingDisabilitiesfor M er cantilePur poses.
On March 13, 1911, the Legisature enacted a law
providing that a wife could, with the joinder of her
husband, apply to the district court of the county where
she lived, to have the court partially remove her
disabilities of coverture, “declaring her feme sole for
mercantile and trading purposes.” If the declaration
was granted, the wife was able to in her own name
contract and be contracted with, sue and be sued, and
all her non-exempt separate property would thereafter
be subject to her debts. However, the community estate
was not subject to the wife's creditors’ claims.®®

4. Repeal of Disabilities of Coverture. According
to Professor McKnight, the 1913 act giving women
management rights over their community property
income originaly would have given women full
contract rights, but opposition from Governor Colquitt
caused that part of the statute to be removed.®” The
disabilities of coverture were repealed by the 58"
Legislature in 1963. However, the need for a privy
examination of the wife was not repeal ed until 1967.5%

XXXXIV. PLEADING CONTRACT CLAIMS
AND DEFENSES.

1. The Legislatively-Prescribed Pleading
Procedures. The Texas Legislature adopted the
Common Law of England as the rule of decision in
Texas courts on January 20, 1840. On February 5,
1840, the L egislature adopted another statute saying, in
part: “the adoption of the common law shall not be
construed to adopt the common law system of pleading,
but the proceedingsinall civil suitsshall, asheretofore,
be conducted by petition and answer . . . .” Act of
February 5, 1840, 8 1. That same statute provided that:

In every civil suit in which sufficient matter of
substance may appear upon the petition, to enable
the court to proceed upon the merits of the cause,
the suit shall not abate for want of form; the court
shall, in the first instance, endeavor to try each
cause by the rules and principles of law; should
the cause more properly belong to equity
jurisdiction, the court shall, without delay,
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proceed to try the same according to the
principles of equity.

Id. § 12. The statute went on to say:

If any action be brought on a bond or other
writing filed in any suit brought thereupon in any
other court of this Republic, it shall be sufficient
for the plaintiff to file with his petition, a copy of
such bond or other writing, attested by the clerk
of the court in which the original may be filed,
and the defendant or defendants shall be obliged
to plead thereto in like manner as if the original
bond or writing wasfiled, and such copy shall be
admitted as evidence on thetrial; If however, the
defendant or defendants shall plead and file an
affidavit under oath, that the original bond or
writing is not his, her or their deed, the clerk of
the court having such original papers in his
custody, shall on being summoned as a witness,
attend with the same on trial of the issue, for the
inspection of the jury.

Id. § 20.

2. Early Cases on Pleading Contract Claims. In
Mims v. Mitchell, 1 Tex. 443, 1846 WL 3635 (Tex.
1846) (Wheeler, J.), the Court wrote:

The object of pleading isto apprise the court and
the opposite party of the facts on which the
pleader intends to rely, as constituting his cause
of action or grounds of defense. And the
averments should set forth the factsrelied on with
such precision, clearness and certainty, as to
apprise the opposite party of what he will be
called upon to answer, and what isintended to be
proved, so that the evidence introduced may not
take him by surprise.

Id. at *3. In Pittsv. Ennis& Reynolds, 1 Tex. 604, 1846
WL 3664, *2 (Tex. 1846) (Whedler, J.), the Supreme
Court said that, in pleading a contract claim, facts must
be “averred and set forth with such certainty and
precision asto disclose any definite rights upon which
agood cause of action may be seen to have arisen; and
the court may certainly know what judgment to
pronounce.” In Towner v. Sayre, 4 Tex. 28, 1849 WL
3962, *2 (1849) (Lipscomb, J.), the Court said that the
contract does not need to be set out in haec verbae, and
that attaching a copy of the contract to the petition was
good notice. In Mason v. Kleberg & Burleson, 4 Tex.
85, 1849 WL 3972, *2 (1849) (Whedler, J.), the Court
saidthat “if any part of the contract proved should vary
materially from that which is stated in the pleadings,
the variance will be fatal; for a contract is an entire
thing, and inadmissible.” Justice Wheeler went on to
say that it isnot necessary to statethelegal effect of the
contract; it is sufficient to state that the defendant
became bound, for consideration, to do an act,
“including time, manner, and other circumstancesof its
performance.” To thisallegation, the proof must agree.
Id. at *2.
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The contract sued upon, if written, can be attached to
thepleadings. InWarrenv. LaSalle Co., 262 SW. 527,
530 (Tex. Civ. App.—Austin 1924, writ dism’d w.0.j.),
the court said: “The rule is aso established that the
alegations of a pleading are controlled by the
statements of the written instrument on which it is
founded.”

3. Proof Must Match the Allegations. Early on,
Texas courts followed a strict rule that the “allegata
must match the probata.” In Mason v. Kleberg, 4 Tex.
85, 1849 WL 3972, *2 (Tex. 1849) (Wheeler, J.), the
Court said:

The rule in actions upon contracts is that if any
part of the contract proved should vary materially
from that which is stated in the pleadings, the
variance will be fatal; for a contract is an entire
thing, and indivisible. (1 Greenl. Ev., 75.)

The Court found that an allegation that promissory
notes were “payable to Burleson,” when in fact they
said"“ payableto Burleson or bearer,” wasnot amaterial
variance because adding “or bearer” was surplusage
and the legal import of the note was not misstated in
the pleading. Id. at 2-3. In the earlier case of
McClelland v. Smith, 3 Tex. 210, 1848 WL 3894
(1848) (Lipscomb, J.), the Court held that a variance
between the pleading and the promissory note,
“McClelland” versus “McLelland,” was not material
and thus not fatal to the plaintiff's claim. Id. at 82.
Justice Lipscomb examined and disapproved English
cases that were stricter on variances. Justice Lipscomb
notes that the description in the pleading “was correct
asto date, the mode of payment, and the parties.” 1d. at
*3. The case of Hunt v. Wright, 13 Tex. 549, 1857 WL
5124 (1855) (Whedler, J.), involved a pleading that
alleged that a promissory notewas“for the payment by
the defendant of the sum specified, ‘when thereunto
afterwards requested;’” but the promissory note
admitted into evidence was for payment “in two years
from this date.” The Court held that the variance
between allegations and proof was fatal to the
plaintiff’s claim. In Gammage v. Alexander, 14 Tex.
418 *4 (1855) (Hemphill, C. J.), the Court said: “This
action purports to be founded on a contract, and it isa
rule of pleading as old as the science itself that a
contract, when sued upon, must be correctly stated, and
if the evidencediffer from the statement the varianceis
fatal to the action; in other words, thefacts constituting
the cause of action must be set forth fully and
distinctly, and if not proved as laid the foundation of
the action fails and the plaintiff cannot recover.” The
Court held that where the only ground alleged for
recovery was a specific contract, a claim for the value
of the goods would not lie.. In Brown v. Martin, 19
Tex. 343, 1857 WL 5124 (1857) (Roberts, J), the Court
said: “Therulein actions upon contractsis, that if any
part of the contract proved should vary materially from
that which is stated in the pleadings, the variance will
be fatal.” The plaintiff had alleged a promissory note
for $356.00. The body of the note said “ Three Hundred
Fifty Six” but the “ Six” was crossed out and the word
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“Five" inserted. In the margin of the promissory note,
the number “$355" was written. The jury returned a
verdict for $355.00. The Court reversed the judgment
that awarded the plaintiff $355.00, because the
allegation was $356.00 but the proof was $355.00. In
Shipman v. Fulcrod, 42 Tex. 248 (1874) (Reeves, J.),
the Court found a variance to be fatal, where the
pleading said that the promissory note was signed by
“S. W. Waker and E. M. Shipman” while the note
itself was signed by S. P. Walker and E. M. Shipman.

In Morrisv. Kasling, 79 Tex. 141, 144, 15 SW. 226,
(1890) (Stayton, C. J.), the Court said that “[i]t is
elementary that one suing on acontract must recover on
the contract alleged, or not at all. If he provesacontract
essentially different from that alleged, he must fail.”

In Western Union Tel. Co. v. Smith, 88 Tex. 9, 30 SW.
549 (1895) (Brown, J.), the plaintiff sued for negligent
failure to timely deliver a telegram informing the
plaintiff of hisfather'sillnessin time for the plaintiff
tovisit hisfather onelast time before he died. The duty
arose out of contract, and in his pleading the plaintiff
alleged that the plaintiff’s brother had contracted with
Western Union to deliver thetelegramin atimely way.
In actuality, the brother had contracted with Central
Texas and North Western Telegraph Company in
Waxahachie, which had an agreement with Western
Union to deliver the telegraphed message once it
reached Dallas. The Supreme Court held that liability
did not arise out of the contract, but rather out of “an
implied promisearising out of the facts of the case.” Id.
at 41, 551. Since suit was brought on an express
contract with one company, but the facts showed an
implied contract with another, case was reversed.

In Abraham & Company, Inc. v. Smith, 2004 WL
210570, *2 (Tex. App.--Houston [ 14th Dist.] 2004, no
pet.) (memo. opinion), the defendant complained that
the plaintiff recovered judgment for breach of an oral
modification of awritten contract, while he had pled a
breach of a written contract and did not mention the
word “ora” and did not specifically say that he was
suing for breach of a modified contract. The court of
appeals noted that “the Facts section [of the pleading]
closely matches the evidence adduced at tria
concerning the parties dealings.” The court found the
pleadings sufficient.

The case of Ward v. Ladner, 322 S\W.3d 692 (Tex.
App.—Tyler 2010, pet. denied), involved an alleged
variance between an oral contract alleged and the oral
contract proven. The court of appeals noted that Rules
of Civil Procedure 66, 67 and 90 “are designed to
prevent a variance between pleading and proof from
having the effect of precluding any recovery.” Id. at
696. The court also noted that not every variance is
fatal, and that a variance between the facts alleged to
establish an oral contract and the facts proved is not
fatal unless the pleading “tends to mislead or surprise
the opposing party.” 1d. at 697.
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4. Pleading Defenses to Contract Claims. In
Texas, originally, adefense of lack of considerationdid
not have to be sworn. Harris v. Cato, 26 Tex. 338,
1862 WL 2866, *2 (Tex. 1862) (Moore, J.). That law
changed. In Williams v. Bailes, 9 Tex. 61, 1852 WL
4023, *3 (Tex. 1852) (Hemphill, C.J.), the Supreme
Court held that the statutory requirement, that pleas
asserting failure of consideration be sworn, waswaived
if the defect in pleading was not raised prior to trial.
Texas Rule of Civil Procedure 93 currently requires
that several defenses pled against enforcement of a
contract must be supported by affidavit. Theseinclude:
denial of execution of awritten instrument sued upon,
Tex. R. Civ. P. 93.7; denia of the indorsement or
assignment of a written instrument sued upon by an
indorsee or assignee, Tex. R. Civ. P. 93.8; a plea of
lack of consideration or failure of consideration, Tex.
R. Civ. P. 93.9; usury, Tex. R. Civ. P. 93.11. A plea of
payment must be particularly described in the pleading
or evidence of payment isbarred. Tex. R. Civ. P. 95. A
party seeking contract relief can plead that “al
conditions precedent have been performed or have
occurred,” inwhich event the assertion will be taken as
true unless the opposite party specifically denies the
assertion. Tex. R. Civ. P. 54.

[The End]
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